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Gail Warren: Good afternoon. We’re so very happy today to be here in Staunton, Virginia with retired judge Rudoph Bumgardner III. Judge Bumgardner is from Staunton, and we’re going to have him tell us a little bit about his background. He served at various levels of courts in Virginia. We’re also going to talk about that too today. To begin with, Judge Bumgardner, when and where were you born and where did you grow up?
Rudolph Bumgardner: Well, I’ll probably be giving you more of this than you really want. I was born in Staunton. Interestingly, I was born five days before Pearl Harbor. My father had already gone on active duty and was in Washington and was on leave when Pearl Harbor hit, and he of course had to go back. He always said the real shock to him in finding out that World War II had started was when he got back to Washington the entire town was blacked out and all the bridges were machine gunned, and even though he was in uniform you had to pass through all that. 
Anyway, I go back a right long time in Staunton, and it occurred to me when I was looking at some of your outline of what you might want to touch on that I ended up very closely associated with Staunton for my entire life, and it was kind of unusual but it struck me that Staunton was almost a unique place to be involved with the legal system. My father was a lawyer, I then became a lawyer, my son and my daughter are lawyers, my sister became a lawyer. She was an older sister and went back to law school once girls could get in and was in the first class to graduate from W&L, which she was very proud of. Her son is practicing in Staunton right now. So, it occurred to me that Staunton was kind of an unusual place. One of the things I would mention was it had a very strong bar. I grew up just like everybody seemed to be lawyers. Close friends of my father were Judge [William Stuart, Jr.] Moffett, who was circuit judge for thirty-five years, [and] George Cochran. The three of them were in the same high school class and always had offices within two hundred feet of each other, and the next generations are still friends. 
Interestingly, the first Bumgardner to become a lawyer had gone to Virginia. His parents had moved out to Missouri during part of the great movement that happened with a lot of Virginians. They then moved back in the 1840s and stayed there. Their son went to Virginia for a while then read the law and became a lawyer and started practicing law in about 1854, and there’s been a Bumgardner, direct line, practicing law in Staunton ever since, except when Daddy was on active duty during the Second World War, and the other ones during the wars that came along during their period. It was kind of interesting and it made me think. I kind of drifted into [being a lawyer], but growing up this was just a community and everybody was lawyers. We lived in the house that they moved to in town after the Civil War, which was only two blocks from the courthouse, and everybody we knew was a lawyer, or if you weren’t a lawyer, you were doctors, and it was just a small town. 
It made me think of Staunton being kind of a unique place. One of the reasons was, for instance, the Supreme Court, when I started practicing, still had to meet and hold sessions in several of the western [counties]. Staunton was the last one and continued to do that until the new constitution in ’73. The Supreme Court has a courtroom to this day still downtown. But with it came a full law library which gave the town such an advantage because one of the big things about practicing out here, or when you started as a judge, there were no law books. You had the code, but somebody made off with the only two codes, Title 8 and 18, made off with them by mistake and you didn’t even have the books you need. So, it was kind of unusual, and the Supreme Court did meet. I can remember going down there when they would meet to be able to hear a case. I didn’t know much of what was going on, but that was just it. 
So, I grew up in a town, [and] I was just in a family, that had lawyers since James Bumgardner, the first lawyer. His son was the first Rudolph who was a lawyer, went to W&L. His son was my father, went to W&L for law school. I went to W&L for law school. Both my kids, my sister, and my nephew have all gone, and it looks like my nephew, one of his two kids – well, maybe both of them – are going to end up lawyers. So, we just kind of drifted into it. It made me start wondering how I ended up getting interested in law and then of course lucking out and getting to be a judge. I didn’t make any brilliant decision, but I was so used to the legal community, you know, people that I admired like Judge Moffett, a close friend of Daddy’s; really good to me. George Cochran, I imagine he used up reams of paper over the years writing recommendations for me every time I wanted to do something, starting off with going to the various schools, or getting security clearances while I was in the Army and all this kind of stuff. He wrote a million recommendation letters for me. Phil Lotz was another; great lawyers. 
So, it was just the community I grew up with that really impressed me, but I thought was just so kind of natural. I lived two blocks from the courthouse and at times I would go down by Daddy’s office, usually to pick up a quarter to pay for a haircut which was just at the other end of the courthouse alley, and once in a while I would go around with him when he was checking one of the deed books. But Staunton was interesting in that way. You know, Staunton is the birthplace of a president. His father was the preacher at the church that my family went to. We were all Presbyterians. So, having that set-up, the Supreme Court still met in Staunton, and I just kind of drifted into it. So, somewhere along the line I got interested. I don’t think I made any brilliant decision about it but I just kind of drifted into it. 
I grew up in Staunton, I went to the public schools, I was fortunate we had excellent schools. In fact, to this day I consider my fifth-grade teacher the most important teacher I ever had, and after Miss Annie Lee Crawford I never changed the way I studied, and I studied the same way through taking the bar exam or the Command and General Staff college with the Army. So, anyway, from Staunton I ended up at Davidson, which was kind of unusual because the family usually went to W&L.
GW: I was going to ask about that. People went to W&L but then you went to Davidson College in North Carolina. How did you end up there?
RB: Daddy and Mother… Daddy met Mother through a friend at VMI. Daddy broke the trend – I didn’t know this until years later – and went to VMI, and Mother’s brother went to VMI. My nickname comes from Mother’s oldest brother–
GW: That would be “Duke.”
RB: –who got his oldest sister a blind date, and that’s my mother. She was from Norfolk. Their family has always been from down there. So, when I, just as a rebellious teenager, didn’t go to VMI, W&L was too close to Staunton, and somehow, I went to Davidson, which was the luckiest thing. I didn’t have any connection to Davidson, but it ended up the luckiest decision I ever drifted into because at some point I got away from science being what I loved, which was through high school, into history. At Davidson I ended up taking a seminar and it was absolutely excellent. It was taught by the dean of the faculty and the head of the department. It was a small seminar. But the beauty of it, one of the professors, his expertise was Thomas Jefferson, so you got into that aspect of the law and all, but the one that was the master – he had taken all his courses at Oxford – taught English constitutional history, and that in particular got me interested. We studied the ancient documents even before the Magna Carta that became the background of English law, and just the study of that, and that got me interested in the development, starting really back with the Anglo Saxons, of the legal system. So, when I left Davidson, I was interested in studying it, and I always found law school to a large extent was almost a continuation of the liberal arts study of constitutional law. 
The other lucky thing for me about going to Davidson, somewhat surprisingly – because it was mainly known at that point for turning out Presbyterian preachers, and it really was probably the best pre-med school in the South at that time. But anyway, it wasn’t known for anything but preachers if you weren’t down near Charlotte, where it is. But Davidson had mandatory ROTC and everybody took ROTC. Well, it turns out about the time we were coming out… And you stayed on for the last two years because it was very interesting. The military turns out to be a great way to learn how to make decisions, and to make decisions. But by pure chance a great number of my class went to graduate school, and when graduate school was over Vietnam was very hot and we were all commissioned. That made one requirement. We had to go into the military. It was good training. It had one downside for me. The two years I spent on active duty I would otherwise have spent either clerking I know for a federal district judge or in some other appellate court, or going to work for a big law firm, as in probably New York. But because I spent two years being a soldier I needed to get home, because my father was working himself to death and was having some illness and I needed to get home and I just kind of liked the idea of going home to practice, and it turned out to again be a very lucky decision. 
So, I came back then to Staunton to work with my father, and it turns out to be a lucky break because I grew up in a community of lawyers and the whole system and was used to being involved with the legal system, and I had a real advantage because I was a known quantity. They all knew me. They knew I’d played sports, where I’d gone to school. I’d had a very fortunate time at W&L and had wonderful professors. Interestingly, when my father went there, there were five professors. Of those, three of the professors were still teaching when I came, and they were the classic professors. 
One of the things that happened when I just came through – and it’s pure luck – I came through right at the time of the watershed created by the Warren court. [When] I came through, in the law books the exclusionary rule did not apply to the states, but they had to print, I guess it was Mapp v. Ohio, copies of that to supplement our textbook, because all that came, and I was taught one thing but it changed right while I was there, and it really was the watershed of what became what we’re still going through, but it gave a perspective that I don’t think everybody had. Roe v. Wade I knew was new law for me. I knew when that wasn’t. Most people don’t have any idea that the exclusionary rule, or Miranda, was not the law until – to me it’s getting old now – fairly recently. So, the dynamics of the changes that come, or why, if you’re criticizing making new law and being an activist court, when you repeal Roe v. Wade, if you go back a little bit you get a different view. 
Anyway, I had wonderful professors at W&L.
GW: Any in particular?
RB: It was interesting, the dean at that time had been at one time… Dean Light was also a VMI man, a close friend of Daddy and at one time his commanding officer while he was on active duty. Dean Williams was the old dean. The new dean, who became dean just as I left, was Bob Huntley, who built the new law school when he became president of W&L and is surely one of the best presidents W&L ever had. I hated to see him become dean and then president because he was a marvelous professor, and the big debate was Dean Williams, the old one, who taught his courses the last time to my class, and he taught the hardest courses there, but he was just marvelous, and he was one of those what I consider somebody who’s a real genius. He can explain his topic to a total layman and they understand it, or he can discuss it with the most esteemed expert. 
Another one who I loved really wasn’t a full-time professor but was Ed Graves. Now, Ed Graves, along with Professor Boyd, created the Boyd-Graves Conference, which is the real dynamic on procedure. They were the two best professors for Virginia procedure. Ed Graves, a practicing lawyer from Lynchburg who came over, and then [T. Munford] “Munny” Boyd, who was a professor at Virginia and the expert on procedure. In fact, one of the lucky things I got, I got to be an adjunct professor. Ed Graves told Dean [Roy L., Jr.] Steinheimer when he retired that Robin Wood – my daughter married one of his sons – was going to now teach procedure at W&L and he wanted me to teach his class on what was called drafting, though it’s a little bit of a misnomer. So, I got into some real expertise and then once I was involved with that, I got to be particularly close friends with Roger Groot, who about that time my sister was going and Roger became the replacement for Dean Williams. Roger didn’t start until after I’d left but he became the dean that you had to master if you ever expected to get your degree. 
Anyway, after law school I had the Army to do. I was fortunate, and I got good advice, interestingly, from the dean who was a military man, that I go to law school rather than take a deferment – which, the Army had me, I was happy to volunteer for two years – to get your degree while you had the chance. So, when I came out of law school, thanks to the government we had guaranteed employment. Now, I went on active duty for two years, and I said it was good training. I did not go into JAG because, if I wanted to go into JAG, because Vietnam had gotten hot, and if you were subject to the draft, and you were in law school, if you wanted to get in JAG you had to volunteer for five years, and there was a good chance you could get some great training but you could get something that would have no carryover in the civilian field. So, I ended up in intelligence, and luckily, I ended up at high-level intelligence in Europe.
GW: Where in Europe? I’m curious.
RB: I was at Army Headquarters in Heidelberg.
GW: Okay, so Germany.
RB: Yeah. Well, right as we got there France kicked us out of France. De Gaulle… You forget all this. But interestingly, the area I was involved with was initially the Russian troops and the national troops of Poland, the exact area that everybody’s got their map on now because it’s the area that involves Kiev, the same thing. The difference is Poland is not our adversary. While I was there the other big thing that happened was the Israeli Six-Day War, and Army headquarters, we were involved in keeping an eye on that, and that was a pretty hot item. But the other big thing that happened was the Russian invasion of Poland. Not of Poland, of Czechoslovakia. They used the Polish troops. So anyway, that was interesting. 
Besides getting that kind of training we started doing a lot of traveling. We supplemented doing some book learning with doing a lot of traveling. But we came back home to Staunton, to quaint little old Staunton, and I started…
GW: Now, you said “we,” so I have to ask: you were married at that point?
RB: Deedy and I got married in law school. 
GW: While you were a law student.
RB: Yeah, that was a big change. We didn’t think you could do that. We got married, and that was great fun, and law school was a big, big hit for us. We had a wonderful experience in law school.
GW: Is Deedy also from Staunton, or did you meet her while you were in college?
RB: They moved here but didn’t move here until about when she was a senior. Her family… Well, she grew up in Charlotte, though her family’s really from over in Charlottesville. Her daddy went to med school at Virginia, actually ran track against Daddy, who was at VMI. They were playing golf one day and they realized, because I guess Dr. Holden had snuffed a ball and went running across the fairway to get it, [Laughs] and Daddy remembered him, because he was always ahead of Daddy in the race, and he said, “Did you actually run?” and he was a real good runner. Deedy’s family were real good track people. 
But anyway, we ended up back in Staunton and that was a lucky choice for me because it started off just three of us. One of my closest friends while I was on active duty moved back down from northern Virginia, where he was practicing, to practice with Daddy. He had to have cataract surgery and some of that. So, Phil was here and started practicing, and then I came home. As I said, that had some real advantages to it because not long after I was here, I was appointed for the county court. We didn’t have district courts yet. The county had their own court, but it became the district court. I was the assistant commonwealth attorney. That’s where it became nice to be from here because the circuit judge, who was Daddy’s friend, Judge Moffett, appointed the district judges. In fact, when I started, the circuit courts appointed the district courts. I did that for a couple years and then I was appointed county judge, which they called the court not-of-record at that time. It became the district court, and I was the last judge of the Augusta County Court. 
GW: Because you served, and about the time you went off is when the court…
RB: In ’73.
GW: In ’73 they did the reorganization.
RB: They created the new court, and it was a part-time judgeship. All the courts in the rural area were part-time except the circuit courts. When the new constitution came into effect, and the district court system was set up, I did not stand to get appointed because they wanted full-time judges. I was grandfathered and didn’t have to take a full-time position but that’s what they wanted and that’s what they needed for that. So, starting in ’73, I stepped down as what became the district judgeship. But I had served about three years, and it was fascinating experience. In fact, for me my favorite case came out of that experience. 
GW: Tell us about that.
RB: I will. In ’78 the second circuit judgeship came up. There were two judges, one from Lexington and Judge Moffett from Staunton, that did primarily what was then the 18th Circuit. Waynesboro was not part of the circuit on this side of the mountains for old historic reasons. My favorite case involved a civil case, and at that time the jurisdiction limit was at most a thousand dollars. It involved a suit on a negotiable note which was signed by an elderly couple for a food program. In other words, they had a negotiable note that paid for them to have a food plan to buy all their food from this company and save money. Well, it turns out the food wasn’t very good, and they couldn’t keep paying the note because they had to use the money to buy good food. But they were being sued by a corporate company out of Richmond–
GW: I was going to say, a corporate entity, yeah.
RB: –who had bought the note as a negotiable note, and it was a one hundred percent negotiable note. The law at the time was that if it was a negotiable note, and it had been endorsed to a BFP [bona fide purchaser], common law defenses who underlined contract didn’t lie. So, this couple, though the company they had bought from – because the note had been negotiated – could not be… They couldn’t say: we didn’t get any good food, the food was rotten, the refrigerator didn’t work, and all like that. So, I asked them, I said, “Do you owe this money?” Very simple, older couple, a minority, and they were just up there bewildered by the whole experience. He said, “Well, we owe it, we signed the note, but we didn’t get anything for it.” So, I made the guy that was collecting it bring me the proof of who it was, and of course all they had done is negotiated it to another corporation that was in the second drawer of his desk, and that wasn’t a BFP. So, I could rule for these people that they did not have to pay that note because they had not gotten what they had contracted for. 
A simple case, overwhelming to them, but it was a proof of the system did work right if it got applied as it should be applied. They didn’t know, but the legal system would have recognized this… They didn’t have any legal aid at the time or anything like that. So, the district court got to say, unless you’re a BFP, and this doesn’t look like a BFP – because you’ve been through this court so many times collecting on this food program. So, to me, that’s one of the most satisfying legal cases, one of the simplest at the lowest level. It also gave me my impression that I feel the important courts – though I ended up on the Court of Appeals, so I got a good look at it – are the trial courts. That’s where we need to get the right people and all that kind of stuff. So, anyway, then in ’78 it came out and I was fortunate and got to be a circuit judge.
GW: Now, did you always want to be a judge?
RB: The beauty of being appointed at the lower court level was I realized I enjoyed doing the judging. Making a decision was not a problem for me. I could make a decision and I didn’t wake up in the middle of the night saying, oh, what if we had only known this and that and the other? So, it turns out, somewhere in the training between the school and learning about the majesty of the legal system, developing as it did from the Anglo-Saxon time all the way through to the modern time and the Warren court, all of that, it was just… I could make a decision. One of the people who succeeded me later and got the district court, now, when he went for it, even his law partner told him: You don’t want to do that. You’re not the right temperament. You’re not good for this court. He went ahead and got it, and he was in agony the whole time – it was a full-time job by the time he took it – because he couldn’t make the decision and walk away from it. Make as good a decision as you can, but don’t spend the night worrying about it. Because of that, he never was decisive, and one thing, particularly in the lower court, you need somebody who is decisive. 
So, I came up with a conclusion. One of the experiences I had once I became a full-time judge was the wonderful[ness] of having done it [at] the court not of record, the high-volume court, traffic court, the circuit court, the trial court where you could go from a fine of a nickel to the death penalty, and then to the appellate level and realizing, to me, the key is noting that each one of those courts had some unique features, that if you had those features you had the right person, but that might not be a very good person for the next level. Somebody that might have been a good circuit judge might have been a lousy district [judge]. District court, to me, you need to know the law, particularly the everyday law. You don’t get to look up the law. You don’t dare ask for briefs because the cases aren’t worth enough for that kind of expense. You have to know the law and your knowledge of negotiable instruments has to be just as sophisticated as somebody that’s going to get a thirty-page brief on this particular point. He then also has to understand people, has to have great common sense, and that takes some real brilliance, to be able to mix common sense with the law and get the result that is the just result. That’s why that case I said I liked so much, it seemed to me we got the right mix that time. We had the right law, we got it applied, and common sense told me it wasn’t ringing and it just wasn’t fair, whatever. 
But on the other hand, then I’ve seen examples of… Because I ended up going around a good bit. When I first started the circuit court, which was ’78, in our circuit there were three judges. Judge Moffett, who served on that court for thirty-three years and is exactly the epitome of what you want to see. The other one was Rocky Stephenson, who of course when on to the Supreme Court and just is a great trial judge, great Supreme Court judge. There were three of us. Our jurisdiction was six counties and four independent cities with their own circuit courts. So, you rode the circuit. Now, Waynesboro wasn’t part of it at this time, so I mainly started off and was doing… I did Staunton, which I knew pretty well, and Rockbridge, which would also then be Lexington. Buena Vista was an independent city. So, I did mainly Staunton, which would have been half the size of Augusta County at that time. Judge Moffett did Augusta County. I also did Rockbridge. 
The beauty of doing Rockbridge is the law school was there, and they had a real library. The law librarian was a close friend of my sister’s because they were in the first class of girls to graduate from W&L. Roger Groot was over there. Ed Graves arranged that I would become an adjunct professor – I even had my own office for a while – over there so I had free run of a real library, and that’s a heck of a lot better than no law library at all except a set of the code, and the good codes had been walked off with. And I was entitled to use the full library and I wasn’t a freeloader. Plus just the experience of going over there, and I didn’t talk about a particular case with Roger Groot but I did have a little bit of influence on him in getting him to write the criminal law book, because I told him, we need a hornbook for Virginia criminal law, and he ended up – it’s not under his name anymore – being one of those. And just talking to somebody with that kind of expertise, or just cooling off talking law, you know, in the academic thing. So, it was one of the luckiest things to happen to me. Plus, you got to see the entirely different things. 
One of the interesting things, now, I went around to all the different courts in the circuit, though only when Judge Stephenson couldn’t do something in Botetourt. You go down to Botetourt, it’s a beautiful, old, restored court, and you start noticing something about the design of the different courts. Whether it’s actually true or not… In some of the courts, the jury box is in front of the judge, so they can’t see the judge and the judge is behind it. A lot of them, the jury box is over to the left where the judge can really, really see everything that’s going on. Whether it’s true, it’s a good story that the jury box that sits in front, that’s representative of the influence of the Jeffersonians because they didn’t want the judge to be seen by the jury and they would take hints from watching the reaction of the judge to the various testimony, which they would get when the jury box is over to the side. But it also illustrated one of the things about going around, and we mainly had individual courts that we were responsible for, which gave you the ability to control the docket but the responsibility too. But, going around, you saw the different ways different things were done, everything from how the courtroom was actually set out to how they set the docket, who went to the bar meetings. Some of the judges went to certain of the bar meetings and were expected [to go]. Others, it would have been considered the wrong thing to do. And the different procedures you had, and the local rules.
GW: I was going to say, so everything was very local.
RB: Oh, yeah. For instance, one of the things that you don’t realize, at the time equity was still a separate thing. People don’t even realize that. It was still important to know why you had equity because if it was an equity procedure it was not a common law procedure. You didn’t get a jury with it. You might get one if the judge wanted to let you have it, but you didn’t have a right to a jury if it was equity, and equity is everything other than tort and contract. And the way those cases were tried – actually it was pretty effective to spread the expertise of the circuit judge – was you appointed the most experienced trial lawyer to be the hearing officer, and he held the hearing and made the report to the judge, but you got the most experienced and the most expert on wills, if it was a wills case, or this type stuff. But then some places never used commissioners in chancery, and all these things are quaint now, but they are interesting because they still have some things that hang onto them. 
So, anyway, when we started we had the three judges, and we went around, and you picked up a lot of experience that way. Also, you got appointed to things, like I was on the rules committee for years. Then one of the most satisfying for expansion of where you learned about the law was committees like the model jury instruction book and also the rules on evidence. Those were wonderful. It’s interesting, [Laughs] I appointed Roger Groot to the jury instruction book, and Robin Wood, who became our expert when Ed Graves wasn’t doing it any longer. But on those committees, and it’s one of those things that was a disappointment to me in the Court of Appeals, is those two committees had… I shouldn’t have been on the committees, but they had the real expertise – a top professor in procedure from Virginia for years and the top trial lawyers in these fields – and they would work out what is the right answer, what is the correct procedure, and out of the collection of spending all day with ten or twelve true experts you came up with a really good answer, much better than any individual, even the expert in the field, would have come up with. Well, it was great training, great exposure to me, but it also gave you an experience where you drew from all kinds of different places, the breadth of it, and that was one of the neat things to come up with exposure to the different ways of doing things. 
Actually now most of the courts in our circuit set the civil docket on motions day. That was something that was started by Judge Moffett. In one circuit – it was fought in a lot of places because they didn’t want to do it – they set the docket by having the whole bar association sit the whole afternoon when the grand jury met as they literally called the entire docket and asked if so-and-so was ready for trial. It took all day. None of those trials got held on the days they were set because everybody said they wanted a trial and they didn’t have enough trial dates. But anyway, eventually we ended up with a good system. 
At some point I lucked out and got appointed to the Court of Appeals and eventually it came down to… And the reason I got off onto all this about the three levels is, you had mentioned about what qualities I like in a judge. It occurred to me, one, the certain qualities that all judges should have, and then the other qualities that apply to the particular court and what kind of court you’re dealing with. It’s been kind of interesting, particularly once I got to do the Court of Appeals, which I did actively for, what, eight years and then as a senior judge for ten years. I wasn’t going to do that, but Johanna Fitzpatrick, who retired the same year, she told me she wanted some experience left on, so I did it and then they couldn’t get rid of me. I finally did have the good sense to retire. That’s one of the problems – you can’t get rid of an old judge. 
But I got to see it from the different levels, and it was a great experience, and I was very fortunate to have been thrown into these different kind of exposures. Probably one of the luckiest things for me was getting assigned Rockbridge and having the ability of a real law school, because when I started they didn’t have the computers. They didn’t have law on a disc. Staunton, with a full law library, and you needed the whole West[law] system or you didn’t have anything. You needed a full library, which was terribly expensive. You didn’t have that, so you end up with a couple leftover hornbooks and the annotations in the code. I ended up with the glory, plus I was good friends with the guys that were really experts and had enough experience and knew them well enough which ones were really good and which ones I didn’t particularly side with. So, I lucked out. I had some real luck with that and it gave me an exposure. Coming under the influence of Ed Graves – boy, this is what you want for a lawyer. I think one of the important things for any lawyer is he has an academic excellence, and you got to know the law, and you see people that really know it and you see what should be at least the goal of everybody, and then you see people with great understanding of people and being able to meld the law into experience. 
One of the experiences I think is most important in general is just the experience not just of practicing law but the experience of living. I think raising a family is almost sine qua non experience you need to have before you try to go out and judge. You don’t get all this. I was fortunate in a way I got to be a judge at a pretty young age. That’s a real disadvantage for having had a lot of experience as a trial judge. It’s a disadvantage. You try to make it up otherwise. But you see what the goal should be, and I finally decided the only way you can have enough qualities to be a judge is the day before you retire when you’ve practiced long enough, you’ve worked long enough, you’ve grown up, you’ve run a business yourself and all like this, and where you have all that life experience plus the acquired knowledge of not just what you get out of schoolbooks but what you get out of learning. By the time you get all that, it’s time for you to retire. 
GW: [Laughs]
RB: So, it makes it a little bit difficult. Anyway, I’ve obviously babbled on longer than I probably should.
GW: No, no. So, as a circuit judge, you talked about how you went to different courthouses which gave you the opportunity to see how things were done differently. What was your typical day as a circuit judge? Were you on the bench, or doing some research? Nowadays, most circuit judges have law clerks. Did you have a law clerk as a circuit judge, or not?
RB: When we started, the judges had no secretary, no law clerk, no funds. Finally, A.L. Philpott – now you see how people really run the government – he stuck in $1500, which hasn’t changed in thirty years, as a supplement for expenses. You had no staff. If you had a good law clerk, you were in good shape. If the law clerk, which is an elected [position] – and somebody can be of ill health, or the one that does the court stuff is not as gifted as some others. I had good law clerks. This is Clerk of the Court, the constitutional office. It’s filled by elections so they’re not electing somebody who’s going to do a good job for the circuit judge. You didn’t have any of that. Now, toward the end, I got a secretary, and it was critical for me because I had very good… You’d call them paralegals now. I had secretaries that were executive, and they made sure that the lawyers wanted to speak to them because that’s where they got the dates and it freed me up to be a judge. Now, setting cases, if they know how I want them set, you don’t have to go to law school to know how to fill out a calendar. 
But I had a secretary, and I had excellent ones, and the lawyers, when they called… I’m going to tell you how my day went, but I normally didn’t take a lunch break because it was an hour when I had things to myself and I could catch up on what needed catching up. But my secretary had gone to lunch and so the phone rang and I made the mistake of picking it up and it was one of the lawyers, one of the real trial lawyers, and he said, “Oh, my goodness, Judge. I didn’t want you, I wanted Sherrie,” and I thought it was the greatest compliment to the way we worked. He wanted to get some action. He didn’t need to interrupt me. She could fill the job. That meant the lawyer could get the question answered at any time it was convenient to him. 
The general day is, to me, the judge should be the one to set the time so he shouldn’t be the one who shows up last. You know, because the answer was, whenever you went to any of the circuit courts I ever went to – we normally started at 9:30 – it’s not 9:30 until you get here, and if the judge doesn’t show up at 9:30, the lawyers won’t show up at 9:30. If you don’t have the lawyers at 9:30 you can’t do anything. So, you just wasted that day. So, the first thing to do was get there… I would get there early. I made the best coffee, and I also found out, the one good thing about running a law office, if by the time the staff got there one of the prime lawyers had made the coffee for them, they liked that. That was considered one of the most wonderful things you could possibly do. I did odd things. At one time I went off and learned how to tune cars, because I like cars and wanted to know how, so I went to Valley–
GW: Valley Tech, yes.
RB: –Tech and got really good at this. This is when you could tune a car. Now you need to be a computer expert to do it. But I didn’t have enough cars, so I tuned for free all my secretaries’ cars. It was a benefit she got for free, and I got good enough I wasn’t going to ruin their cars. They still worked after I finished working on them and the secretaries saved a couple hundred dollars getting their car tuned. An odd thing to do. 
But the main thing is, I would get there first. Partly, all the office buildings downtown have quaint old furnaces that didn’t start off being oil furnaces and they probably weren’t working in winter, so I got there to make sure we had heat and I got there pretty early. The beauty of it is, it was quiet time and the phone didn’t start ringing till 9:00 and you could get a lot done in the peace and quiet, and that’s why I usually didn’t go uptown. Sometimes I didn’t go uptown, particularly if it was a jury trial, because if you would go up to the local restaurant, that’s where all the lawyers were, that’s where all the witnesses were. You weren’t going to talk to the lawyer, but somebody would see you speak hello-type speaking to one of the lawyers and think a deal was cut or something like that. Also, the lunch hour was when you could come back and recheck the reference to a case. You didn’t have computers where you could look it up on the bench, plus I think that’s distracting of the judge taking the material in. You could look up something, or you could just have a cup of coffee – back then, a cigarette – and take care of were there any real flaps that needed you when normally you wouldn’t be interrupted on the bench. Circuit court, I wouldn’t let them interrupt me, but if there was a real flap… Now, if it was a real important one, my secretary knew when it was proper to interrupt. 
But there are other things that keep it working for another lawyer. You always come down to […] what was your most important case. Well, in the public’s view, the most important case I’ve got is their case, even though in my view it was an ash and trash case. So, whatever was the next one on the table, that’s the most important case. So, you could take care of emergencies if you allowed for that kind of thing. As it turned out, for me, I was a circuit judge for twenty years, I didn’t ever have a real emergency. Now, I had a lot of false ones and it turns out this isn’t an emergency. You don’t need this. You don’t need an immediate injunction for something like that. But you got to know what’s in the black book. You got to know what’s in the code book to do that, and if you run around looking for emergencies and treating everything as an emergency rather than why do we have an emergency? We don’t have emergencies. The lower court does. The magistrate, poor soul, does. That one really has the emergencies because the people are still drunk. 
But we just ran court nonstop. Now, you had a lot of breaks, but you really didn’t have the glory trials, the jury trials, as often as you do. We used to routinely… A murder trial was a day trial. Now, people can’t believe that. One time we were at one of the bar meetings, criminal law section. It was the board of governors. One of the big-name TV-type lawyers, and it might have been during the O.J. Simpson stuff, and we were all at dinner that night and he was asking, well, how long does it take y’all to get a jury for a capital case in Virginia, and we said half a day. He couldn’t believe it. His idea was if you could do it in a week it was a rush job that was unheard of. And this was before you had bifurcated for the criminal and the civil and before you had a whole lot of the case law that’s developed. But a criminal case, a murder case – death penalty was out during this period, so you didn’t have that factor – but murder trials were done in a day. You had to because the next county had a big case the next day. 
So, we tried to run it so that you got through the case, and if you had to run late you did. Usually, we didn’t. But as much as you could you had full days. One thing, which is surprising for the way we could do it up here, most places, whenever they book they put three, four, five cases on a day. We never did that. Now, one of the rules is, I’m going to give you a day for a jury trial. Don’t you come in here and ask for a continuance because you’re not going to get it because this day is reserved for you, because I can guarantee you that you don’t have to wait for two cases to be settled or bumped for you to get the date. This is your date, so you better treat it just like you were going to get an airplane ticket and get on the plane. You better be there that day.
GW: Be prepared.
RB: It worked. I don’t think you can do it now, and you have to have multiple judges where we did one judge and this kind of stuff. Much of what I could do [was] because I was the only judge for that court and I either did it or it didn’t get done. You can’t do that that way. On the other hand, the circuit that the three judges handled is now handled by seven circuit judges, with law clerks and staff. But on the other hand, sometimes in that Parkinson’s law that the amount of time it takes to do something will expand to fill the time available and the number of people it takes to do something will expand to fill the number of people. When I stopped being a full-time Court of Appeals [judge] they had just added the second law clerk. I never filled that position because I was going to retire before the law clerk would have been able to be guaranteed to have at least a full year, and I filled it with a law clerk who was the wife of a professor at W&L because I wanted her to have full library exposure more than what the computer gives you, because at times… 
And this is one of the things that bothers me. I love computers. I was buying my own computer to be a judge a couple years before the state even thought of having them, and I still had my own computer even when they were furnishing them to me. But in that case, and it’s one of the things that worries me about the Court of Appeals, all you’re doing is citing yourself. You’re citing that court. You’re not using Roger Groot’s book. You’re not using the research that went into any book. The lectures we used to get, they would bring Chernoff, or whatever his name is, head of the law school at Berkeley, in to lecture on what the Supreme Court said. It was terribly expensive. They flew him in. But you got an outside lecture at the judicial conference by an acknowledged expert. Now, it might not have been an expert for Virginia, but certainly with what’s happening with criminal law it’s universal law because of the exclusionary rule. 
GW: You mentioned the Court of Appeals, so moving from the circuit court, in ’97 you went on the Court of Appeals. I’m guessing it was a bit of a transition because your daily routine might have been a bit different. You’re no longer in that courthouse…
RB: The biggest difference is you didn’t have to take evidence. I mean, I still got there and made coffee first. I was just used to that. Part of it is, I had to get to court early because my kids, growing up, were in the band so I had to take them to school an hour early. Turned out it was perfect. I’d drop them off at high school for the band and by the time I drove to Lexington it was time for the court to open and we’d get to work, and that gave great time for gearing up. That’s one thing. They used to talk about [how] the old circuit judges [would put] Blackstone’s two books in the saddle bag and ride to the next county. But in doing that, it was a great time for thinking things over, getting into [the mood]. Well, I did that just driving up and down what’s now 81. It wasn’t complete… Yeah, it was complete here, so I had two four-lane roads to get to Lexington, so I could vary it. But it was a great way to gear up and more importantly, at the end of the day, to cool down on the way back. 
But it was great to assimilate all that and, as I said, it was before you had easy access. It’s wonderful now that I can… Heck, I can do it on a cell phone. But in my little desktop – and I had a desktop before the state was ever furnishing anything close to that, because I liked it. I found it a distraction to try cases, because I could type as fast as you could do it, but that was too much and it wasn’t as good as doing it by hand, because the reinforcing from what you hear. I could hear more of the evidence by doing it by hand, so I quit doing that, but I had my little computer up there. The beauty of it is the word got around that if you cited a case to me and miss-cited it, I called it up on that computer, so you don’t miss-cite. I never did that. 
GW: [Laughs]
RB: But everybody thought I did it. They were still talking about it, even when I quit. But anyway, they thought I had all the books right there so you couldn’t catch me on a cite, and that helped the quality because the level at which you made the lawyers practice… If you didn’t think something was being cited correctly and you called it, pretty soon they started doing it the right way. You set the standard, and that is key to what made the system work properly. Now everybody can call up all the transcripts. They can take two feet worth of record out with them in a thing no thicker than a skinny telephone book. I find that is a problem because all we’re doing is citing the cases we’ve decided, and I always found the treatises awfully enlightening. Roger Groot, if it was in his book and you cited that, and it was the right one, that was the law. There was no question about it. That kind of expertise – and each field has somebody like that. It’s hard to get those books. But that worries me. 
The other thing is, one of the things that worries me about that quick pull-up is you forget that the transcript is a cold transcript. What information is actually conveyed in testimony as reflected on a transcript, and a transcript is about – and I think this is correct. If not, I’ll just make up this number. About thirty percent of the information is actually conveyed by hearing it, not just on film but hearing it for real in the environment. And I use as an example of that, at one point the Court of Appeals was going to use, as a transcript, audiovisuals of the trial. In other words, instead of a transcript they had a film and you could go to the film and watch it. Well, of course you read a transcript, and what’s on a page of transcript takes one minute to read. If you’re reading, sometimes in a trial they have the doctor’s testimony and it’s just read the transcript and when you did that you got fifty pages. I got to the point where I wouldn’t listen to it being read. I had the transcript right there to read myself, and after forty-five minutes I would skip to page forty-five and I’d be right where they were. So, for a page of transcript, now, how fast can you read a page. A matter of seconds, particularly if it’s nothing important other than “pause, pause, pause.” This experiment, it took too long to be able to oversee the trial by watching it. Because you ask the question, and the guy takes about fifteen seconds, he starts, stutters, stops before he answers. 
One time, I was talking to somebody, and it wasn’t a trial I had. It was over in Nelson County when the judge from Nelson did Waynesboro. Waynesboro was in the circuit with Lynchburg. I was talking to the judge, and there had been a capital case and there had been an appeal. […] the lawyer who tried the capital case – court appointed, and it was hard to get somebody to take one, and he did it out of his feeling of the duty to the court because he was an excellent trial judge – he was blowing off because one of the big issues [was] they were saying that he was incompetent because he didn’t object to a certain statement that was made in testimony. I was talking to him, and he said, “You know, that made me so mad. They complained about that, and you know what it was?” And of course the appellate judges didn’t know. They had the transcript, and I’m talking about how you got to be careful about relying just on the transcript. And I knew the courtroom. It was over in Nelson County, Lovingston. I tried a case there. He said, “When that testimony came in, it was a hot day.” The air conditioning never works over there. “It was a hot day. I agreed this is absolutely egregious testimony, absolutely you should object, and I didn’t object, and the reason I didn’t, when that statement was made, all the windows were open, there was a wreck in the parking lot. Two cars crashed together. Everybody was looking out the window. Nobody was listening to a word that was said and that statement was never heard. If I had objected, the entire statement would have been on the record. This was the only way to keep the jury from relying on this terrible improper testimony.” 
And so, it was an example of, don’t rely on the transcript. Early on, back when they used to file transcripts, I was trying to anticipate a rather difficult civil jury trial that was coming up in Lexington. It involved a rule as to whether the testimony of this particular witness – and it comes close to, could he say that was a negligent way to drive here at this point or not. Well, of course they can’t say that kind of thing, but there was an exception that allowed it. I studied the transcript and then the case law in order to prepare for what I knew [was] going to be a key point, and you either get it right or it’s going to get reversed. It occurred to me that the evidence – reading the transcript, reading the law – met the exception so it should come in. 
So, we got to the trial. The witness got on the stand. He was so elderly… He was a driver that came along at the same time, so he was driving down the road in a very rural part of Rockbridge, and he was testifying. He was so old, nearly senile, I almost didn’t allow him to be sworn. His testimony was meaningless because he couldn’t… He didn’t know his own name. So, once you saw who spoke those words and the whole picture of who is the voice from which this came, you wouldn’t have trusted him for the time of day, and it made me very leery of being too tied to what I think is a lot of the research you get with computers. It’s “gotcha” research. You put the right words in, it’s got your paragraph, and that’s all you read. You don’t read the whole case. If it’s in a book, you don’t read the chapter before, the chapter after, the footnotes. It’s gotcha law and it’s a gotcha statement in a transcript that might have something different a few pages over. 
So, I’ve always been worried about that because you’re thrown into that and in an appellate court you’ve got to rely on something that will condense this material down to focus on where there may have been an error or not been an error. But to me it can be a fascinating lesson. It, to me, is the reason one of the things that always bothered me originally when my cases were being reviewed and when I started, and that is what I call the tendency to retry the case rather than you have to accept the facts. You might not believe that was proven with this evidence, but the jury did, [and] their answer is the only one that counts.
GW: So, this is at the appellate level.
RB: Yes, and the tendency… You read it, you know as much as everybody, and you forget… I remember one time we had a case and we were arguing and it had to do with whether there was enough evidence to stop a car, and it was a burglary that had happened and it happened during the snow, and whether this vehicle, having driven by where the store had been broken into, or something like this. I don’t have all the facts; it’s been years. It came down to, you know, just driving by a store and then you get stopped, that’s certainly not probable cause. It occurred to me, I said, look. The jury decided that this was enough evidence; that this car really was at the scene. The jury decided this case. They knew that the date of this case was a rather large snow, that any car that had come through that parking lot tracked through the snow, and that is part of what they said when somebody said, I saw that car go through the parking lot. Something of that sort. But all of a sudden, you put it back in the context and say, wait a minute. Oh, my God. This was a snowy day, and of course if you got snow you got tracks, and if it’s the only thing that’s been through there because everything’s closed down because it was a big snow, it left tracks, or something of that sort. But it ended up we came up with a different answer because we didn’t decide that that wasn’t strong enough evidence. So, it’s hard not to do that, but it gets you back to, you really don’t know. 
One other area that really worries me is any time you get into the domestic relations area, and it’s kind of a silly thing to say, I always maintain that an adversarial system is the wrong type of system to use to try to handle domestic relations cases where you’re supposed to bring in the evidence and show what a lousy mother, what a lousy father, what a bum he was, what a sweet thing she was, and you fight it out and it’s all based on the old trial by battle system. That’s a terrible way of untangling the complexity you have when you’re dealing with untangling what’s left of what was a family. You know, you’ve got anything you have with any business. I mean, the procedure’s left over from how you try cases with business entities where you don’t have anything involved like children […] and all this kind of stuff. So, I’ve always been very worried that you really know who really cared the most and is the most responsible, except with luck, if you get it, as opposed to at least one judge who saw the person, saw how they looked. 
I had a friend who was on a county jury, and it was a murder case, and when he got there to try the case… It was a real bad case. It probably was a capital case, but they didn’t find the capital so they didn’t impose the capital. But this was a close friend, and I was asking him about it, and I said, “Well, how did you know that that guy really…?” And he had a lot of bad crime, really a bad history. You couldn’t get the history in at that time. It was before the [bifurcation? 01:23:06]. [I said,] “How did you know he was no good?” He said, “Well, you know it was really interesting because he was about a seventeen-year-old, or something like that.” I may have some of these facts [wrong] because he probably wouldn’t have had a jury at that point, but whatever. He was just past that age but mean as a snake and all. But he was dressed up in a nice new suit because we had to order that he get a suit and all, and the juror said, “He looked innocent, he had a nice new haircut, and his lawyer had gotten him to keep his mouth shut and not glare at us and all, but it was the tennis shoes.” He wore his usual tennis shoes, and they knew he was just a typical hood off the street, and you can dress him up, but he gave it away and they knew they were not dealing with what they saw mostly. That doesn’t come across in a transcript, and yet it was the key in them not believing his side of the story, and I guess it was probably a self-defense type case.
GW: So, while on the Court of Appeals, you were responsible for writing a lot of opinions, and the Court of Appeals releases far more opinions than the Supreme Court of Virginia. What was your approach to writing your decisions?
RB: You know, one of the things that always bothered me – and again, I ought to quit complaining because nobody else got worried about it, and I’m certainly not going to be able to change it. I was always worried about how the Court of Appeals decided what cases to print. Now, with computers it doesn’t make a whole lot of difference, but I always thought, how editorially is that, without worrying about the human nature of it, [which is]: my case is important, of course it ought to be written. You shouldn’t be deciding what is good precedent. It will work its way through [the courts] if it gets cited, and the idea that we pick and emphasize: This is our important case, this is not. That gets me back to: the only important case you’ve got is my case. I don’t care how many hundred cases you have today, this is the only one you better be sharp on. That always bothered me, and I don’t know what you do, other than technology. I don’t know why it makes any difference because I don’t know that anybody buys any books. You can get wallpaper that looks, you know, without having to pay for the expense of printing. 
I like books. Now, I like computers, I’m good at computers, I was one of the earliest people to use computers and probably the first one to use one on the bench, certainly as a trial judge, just because I know all these guys and they hate computers and I loved it because I had to write an annexation opinion, and to be able to do the editing – it was the first time I really wrote anything long on a computer – that way rather than dictating it, and back and forth, and doing it by longhand, and you can’t read my handwriting anyway, so that doesn’t work. I became real worried about the fact of doing computers for that reason, but I don’t know what you do about it other than try to write as little as you can, and that’s hard to do. It’s much easier to write something long, and particularly in this day and age of cutting and pasting. Now, it used to be when you had to do it by hand and go to the law library and dig the book out of the basement and write it down, and then your poor secretary had to type it out, it was pretty easy [not to write too much]. Now, add another paragraph, cut and paste, and off you go. Somebody’s got to read that, and if you get too much bulk, the person that needs to read it isn’t going to be the one that’s reading it. That bothers me. 
It also bothers me that if we are basically always citing the Court of Appeals for its decision, maybe they didn’t get it right the first time, and that’s another area that worries me a little bit. I shouldn’t give all these complaints about them, because they don’t matter. Nobody else cares about them. But on how the first panel that decides a particular issue locks in all the rest of the panels. It becomes the precedent. Now, I didn’t sit on that panel. I didn’t get any real input because, though you’re supposed to be able to send in, the fact of the matter is, if they don’t like your opinion they’re not going to listen to you and they’re not going to change it. And all this, we’re going to be able to make all the adjustments by sending in edited versions and all, I don’t think it works very well, and it gets me back to: I wasn’t on that panel and I’m stuck with that? I think it’s wrong. I can’t bring it up. It’s too late to bring it up en banc. I don’t know how they do it en banc. It’s what, nineteen people now? I don’t know what they do, how they do it. I quit worrying. When they went with the expansion, I had not done a civil case since I had last been a circuit judge and I wasn’t up on it, and I probably didn’t have the ability but I wasn’t going to go back getting the experience that I would have lost at that time in fifteen years of not doing civil law, and of course they had [01:29:53 done away with] all the equity stuff and all the changes that came from that. I hadn’t bothered with the rules because it didn’t bother me. But it did bother me that whoever got it first locks in everybody. 
This gets me to my other problem: the way Court of Appeals cases are actually decided. To me, you do not really get a blending of three people using their joint judgement. You get three individual votes as to whether to affirm or not. It takes only two. There isn’t much real give and take in decisions. The discussion panels are very truncated. You don’t swap ideas very often, I think, and you break and you go off and you write the opinion. But many cases – and this is what worries me about having so many law clerks – have a draft document, it’s called different things, that’s issued for the judge. A bench brief. They call it a bench brief. The bench brief, amazingly, becomes, after the decision, the opinion. When you put in the real names and take out the references to the cases, the case was decided in that document, not in the joint effort, and that’s why I look at the way the decisions for the rules of evidence, [01:31:50 which was writing law], the model jury instructions, the way you took, in that case, groups of maybe ten or twelve, you took the group and the result was a much better product than even the most brilliant of the people on that group would have done independently. You draw it all together. And I’m not sure I know how you do it, but I always was appalled, and depending on who it was… It depends on personalities to a certain extent and your approach to where you do the research and where you get into the case, or whether the law clerk brings it to you, whether your law clerk has more experience with this court than any judge on the panel, where you bring that into something as fixed as a document. But if it was that person’s case, I could have given them their opinion because I could have come out and put the, what is it, delete/replace button, and in every place where it says “appellee” put “Jones,” in every place it says “appellant” put “Brown,” and all of a sudden, you have the final product. It doesn’t change, not one word, and it wasn’t an issue that was so routine that it really should have been given a writ at that time when you did it by choice. 
So, that always bothered me, but that’s taking cheap shots. I do find it a problem that everybody at the appellate, you think in terms of: Boy, if I ever get out of this cubbyhole they stuck me in, I’ll write the great opinion. Marbury v. Madison won’t even be remembered any longer. You know, I’ll write the great opinion. Or you get in there and you start coming up with: I think there are eight factors. I hate the ones that would get into coming up with eight factors and all like that. Well, you didn’t have the case that put in there that any fool would have this ninth factor this time. So, that bothers me. 
Part of the problem with that is everybody’s scattered all over the country. Now, you have a cluster in Richmond, and you may have some that cluster a little bit in some of the other parts, but by and large you don’t. You’re spread out, and there’s great advantage getting out into the different areas. It’s amazing. You pick up an idea of something that they do, say, way out in southwestern Virginia, and you say, my God. That’s brilliant. That saves me three days’ work on any case, and why don’t they do it up in our area? And there’s no good reason, but you can sure plagiarize and take that technique on how to set the docket, or how to get people… I used to hate to have… You’d get appeals – this is trial stuff again – from the J&D court, and they were fighting over who gets the kids and stuff like that. So, they got summoned five different teachers to come in and tell us what their report cards are. That’s five classrooms that aren’t going to get their regular teacher that day. Well, that can be stipulated, and all they have to do is look at the case ahead of time and say, why can’t this be stipulated, and then the lawyer’s going to say, oh yeah, we’ll stipulate it, and it’ll save us three hours of testimony. But whoever came up with that technique that they skim through that. It saves a lot of time and it’s fairer to the people that don’t have anything to do with that case but get affected by the courts and that type stuff. Same thing about when you have the medical testimony. Tell them to be here at 11:00 and I’ll put you on right then instead of making you wait until we can hear you and that happens to be after lunch, so some doctor doesn’t see his patients for three hours. Whatever. 
But I don’t know how you get people, when they’re deciding these cases, to side on the error of writing succinctly, because the way the process goes through, you don’t really edit. You let the guy write – and it’s probably better than I would write it. You let them write their own way, and you can’t rewrite it for them. And there isn’t really an easy way. And you can do all the Zooming and all the telephone stuff; it doesn’t work. It’s again, the same criticism of a cold transcript. A telephone call is a lot better than a letter but it’s not that good, and Zoom meetings are kind of proving to be Zoom meetings. 
GW: So, you mentioned Sherrie, your secretary/judicial assistant, and you mentioned a law clerk. Did you ever have any judicial assistants or law clerks who were with you over a long period of years? I know some judges in Virginia would get a different law clerk like every two years, or something.
RB: I didn’t do that. Being in Lexington [01:38:00] I started at W&L getting law clerks with circuit judges for them. Now it’s a formal program and all like that. But Roger particularly, one of the first things, he had a young lady that he was so frustrated with. She was really good, but she didn’t have any confidence in herself, and he came over: “Can she come sit around with you and just listen? I want her to get some self-confidence.” And we built that up, and there were a couple other professors we would do that, and then I’d get, say, Tom Wood to take one and they got a law clerk and all like that. So, I had a lot of that with my connection. When I got a real law clerk, I didn’t want somebody that just came out of law school because I knew what I didn’t know and I was going to require somebody that I could rely on more heavily, [and] I don’t care how much practical courses – and of course W&L made a big deal of going to all that. I don’t think you can get that much from all these practical courses because you can’t make it like it is for real. You try to come up with a – and I’ve done it, I’ve had the class – a mock trial with a set of facts and surely what happens, in cross examination, they ask a question that nobody knows the answer to. We found out actually the only way to do that was take a… The best one I ever saw was a high school class where Goldilocks was on trial.
GW: [Laughs]
RB: It was the best mock trial transcript because everybody knew the story of Goldilocks, so if they asked the wrong question and nobody knew they made up something that fit, and it was wonderful. But it’s hard to do, to come up with a transcript that’s not so limited that it doesn’t really get across… I didn’t really have the time to go through getting the experience that you don’t get in law school, and the reason you don’t get it, there’s so much substantive course, you’ve got to get it when you can get an expert to teach it to you. You can pick up how to do this, or the clerk will teach you how to do something, the practical stuff. We just don’t have the luxury and it’s too expensive to charge for another year of law school [to do this]. So, I wanted somebody that was established somewhat.
GW: Who had practiced law.
RB: I only had the one law clerk, and she stayed with me for eight years.
GW: Okay.
RB: And it was selfish on my part, but I was not going to train a new lawyer. I love to do that, but I had trained plenty of them–
GW: With the law school experience.
RB: –with W&L. I thought I’d done my fair share on that. Other than that, I thought it was… Anybody that’s going to have me making the decision, they need me supported by somebody that’s got as much experience as you would dare do it. And the beauty of it, she had a bunch of little girls. It was a wonderful job for her. She could do it at home because she could do a lot of it at the computer. Her home was two blocks from the law library, so it worked out for her. But she was good, so I didn’t… But that always has been a worry for me. 
On the other hand, I was no good at using a law clerk. I never got used to it because I was so used to not having any of that kind of support. I had my own systems. I had my own backlog of cases. Whenever we got the new advance sheets – and mercifully, for most of that time, there was just the Supreme Court – I would brief them, put them on a computer, and use that as my law library. So, I’d come up with [my] own little systems until they got made obsolete by Westlaw and all this, and we could afford Westlaw. But for years, you know, the circuit judges didn’t get Westlaw, did they?
GW: Oh, not till maybe the… Well, in some circuits the local paid for it.
RB: I got one… Yeah, sometimes you could
GW: In northern Virginia, maybe, or tidewater.
RB: I got one because Bob Baldwin had five free copies and I grabbed one of them. Nobody else used them for a couple years, and I had a computer that had the hard disc when they were using the CDs. But there was something about being able to have easy access and accepted access, because Sally Wiant was the law librarian and she was a close friend of mine and she didn’t mind if I was down in the basement over there. But you start down that list of books and all of a sudden, it’s not this book, it’s this book that’s got what you what. It also is a good way of training you to master that particular area of law if it’s one that you don’t deal with. In fact, all the appellate courts have to be masters of all trades, or whatever the saying is. They have to be the most generalist because I hate to think of how much now that we’re getting into the regulatory stuff with the Court of Appeals. That was terrible stuff. It was pretty nice when it was limited to criminal law–
GW: Domestic relations.
RB: –and domestic relations primarily. But yeah, jack of all trades and master… But a circuit judge, you have a capital murder one day, all that constitutional law. You turn over the next day and it’s property line, overuse of a right-of-way, or something like that. Very ancient areas of law but can get pretty complicated and all like that. So, jack of all trades and master of none, and the Court of Appeals is even worse because your product is in place somewhere, just like this thing is going to be. [Laughs] That’s one thing about circuit courts I hate to see, and you see it more and all because you got the weekly reader, the law…
GW: Oh, Virginia Lawyers’ Weekly, yes.
RB: But I don’t know how they do it. Well, I do know how they do it. The circuit judges come out and write thirty-page opinions. I never had time for that. Now, once in a while I had to write one like that. They don’t have time. There’s nothing more time-consuming than to write a scholarly research paper. I mean, that’s why a circuit judge needs to know the law so he doesn’t ask for the attorney to write a brief, because once he writes the brief, either he’s doing it on his cuff or his client. It becomes terribly expensive and at the price that you in theory have to charge to be able to make what is a livable wage you can’t do it. Look what you can get done in an hour of writing a brief about anything, and then you got to print it out and all that kind of stuff. 
GW: So, Judge Bumgardner, over your literally decades of service, looking back, what do you think are the characteristics of a good judge? You talked about this briefly earlier. Are there particular qualities?
RB: Not everybody would, but I put academic excellence, the academic part of the law is right up there on top. I put experience, and with that I put as a practicing lawyer, or for an appellate judge, as a trial judge. I found my experience as a circuit judge was by far the most important background I got. Experience in living. I was too young when I started as a trial judge. Ideally, I would at least have been about forty-five, forty-six, forty-seven, something of that sort. But that age of lawyers happened to be, when this opening came up, none of those… There were three or four of them who would have been excellent; none of them wanted it. One of them wanted to practice with his son, one had just gotten a bad health write-up, so none of them ran. So, I lucked out and they skipped down to the next one, who was too young or whatever. 
But, experience in life – paying a mortgage, raising kids, put up with the good fortune, the bad fortune, the different types of things, so you have experience with people, what drives them crazy, why they do certain things, and with that I think you need to have a discipline. I had another word for it, but a professionalism. You can make a decision. You don’t keep wishing you had more facts. You make the decision when it’s the right time to make it and you move on. You don’t sit there and wish. But it takes a discipline to do that, and with that comes being organized. This is a hard quality to find, but you need to be organized because if you aren’t disciplined… You get to court on time, if nobody else does, and I promise you, if you get there everybody else will be there on time. I held a jury one time because the trial attorney hadn’t gotten there yet. We’d waited for fifteen minutes, and he was never late for another court, because everybody was waiting and he comes in, because he was used to getting there twenty minutes late. 
But the discipline that comes from recognizing you’re not the important one, and don’t start thinking you are. The important one is the person who’s got the case before you. But don’t waste time with it. Don’t have five school teachers [summoned]. Have them send you just an agreement as to what the grades were. They were all As. So that when a case comes about, when somebody comes up who really needs the court’s ability, it will be available. I see these cases where they put down – I mean, just in the national news – “We’ll try it next year.” I think it’s incredible. Now, there’s a reason sometimes to delay a case, but that’s the first time you’ve got availability? That’s just wrong. We’re not supplying sufficient assets to handle it. But you’re not going to get that luxury unless you’re pretty miserly with how you give out time. 
[01:51:20 If it was a good idea but somebody would tell me it was an appeal.] We have kind of a unique system where anything from district court can get appealed, but that makes a linkage that puts on the circuit judge an extra responsibility to set the example, to be there on time so everybody’s on time, to call a case if it’s not being cited for what you think it says and get it explained to you. We don’t waste time. So, we were setting these cases, and this is the reason we set them the way we did. I said, “How long does this case take?” and they said, “Well, Judge. […] This took two and a half days.” I said, “Fine. You’ve got the 24th, the afternoon.” They said, “Judge, it was two and a half days.” I said, “Right. You’ve had a practice. Now you get it down to what’s [available.] This is not a two-and-a-half-day case. That’s a capital murder case. This is not a capital murder case. You get it down to what’s important, and if you have something that will take two and a half days, I’ll give it to you, but because you don’t have it, based on what I can tell from the record, I’m not going to let you have that time.” 
But if somebody does need it, it will be available. Say a case where you have damages. Domestic relations is an example. You’ve got daily expense of putting put on the table and you can’t get any money. Well, you can’t wait to hear that case in January. It just drives me crazy when you don’t have somebody to operate so that he gets the job done properly but gets it done so that there’s time for other people too. You don’t just have the luxury of expanding until you’ve filled up however much time will go. And that’s an organization… Lawyers don’t like to be organized. I know that. I mean, you try to run a law firm – I didn’t do it for long – but there’s no business entity more difficult to run than lawyers because they’re all independent thinkers and want to be independent. They don’t want to be told what to do, and all the usual things that you get. 
Now, then you have different skill levels, and I mentioned already, you’re not ready to do all this until it’s about time to retire because that’s the only time you’ve accumulated enough professional daily experience, good sense, and just been worked through the wringer long enough to be able to do it. Then each court, I think, has a different important quality. One of the absolute most important is equivalent to the justice of the peace, the magistrate. What you need… What do they use in England? They use like doctors, they use businessmen, they use people that’s not a lawyer. They use somebody with great common sense [and understanding of] humanity. What do we do? We go out there and hire the newest lawyer out of law school. It’s a disaster. When I started, we had a couple [that did JP] and they had the most understanding of human nature. It was amazing, and they knew the territory, they knew the people, and they knew exactly. They would say something, and someone would say, “You can’t possibly!” and it turns out that’s exactly how to handle that case. It might have sounded cruel at first, but that’s what made that person tick. 
Now, the next closest to that is the general district court. You’ve got to know all the law because you don’t have time to research it. You’ve got so much of it you don’t have time to look it up, and if you do, they don’t have any books for you to look it up in and they’re not about to give you Westlaw, and you don’t need it. It will cause you to waste time. And don’t plan to write opinions. Give a decision – guilty, not guilty, move on. So, they need to have the knowledge of law that… One I had that did this actually was a JP. He’d quote the whole of 801 by number, and the other one he’d quote was 19, which was the criminal procedure. He knew it so well. It was just incredible what he knew. But it was an easy way to research. You’d say, “Ray, what’s the statue on that?” and he [would tell you]. 
So, you have to have the knowledge of the law because you don’t have a chance to look it up and don’t have any way to look it up, but you have to understand people. You have to know, for instance – this is such a silly example – the sweet little grandmama who’s been driving for fifty years – it’s not my mother, but it came close to being – who’s coming off the hill into Staunton, at the bottom of which they always run a radar, and for the first time in fifty years she’s ten miles over the speed limit. You have to know somebody with enough understanding of people that, though there is nowhere in the law that it says that person’s not guilty, you find her not guilty in some way. If you’ve never had a ticket in fifty years, after fifty years the law ought to find you not guilty if you made a minor mistake. Well, that is an over simple example, but you have to understand people, and sometimes it’s bad. One of the problems of the woman who’s the victim of abuse won’t testify, and you can’t do it. You get into a divorce case and when he asks for child visitation and equal right of distribution, and you’ve seen the people and you’ve kind of got a good picture of it, you just have to know that human nature is, he’s a mean SOB but he sure does seem like a nice guy today. Or he sounds kind of worthless, but, by dern, he delivers the bacon. And make allowances. You know, that’s the one that you say, look, I normally wouldn’t give you bail, but I honestly think that this time I can take that chance because I don’t think I’m going to put anybody in trouble. I said, “But if you so much as snuff out a cigarette butt on a sidewalk and it’s illegal, you’re going in the slammer.” 
You’ve got to know human nature. I wasn’t good at that, but you can pick it up, and I had the clerk of court to keep me straight. One time I had a state trooper defend a DUI, and this was when DUI was fifteen – it’s eight now – and there was a lower offence for [DUI] of twelve. That was impaired driving and you didn’t lose your license for as long. This was one of the old troopers who’d been around, great guy, real nice guy and a damn good trooper, but this person tested thirty. You’re dern near dead at thirty.
GW: [Laughs]
RB: And the trooper starts his testimony with, “Judge, this one’s hard to believe, but he tested…” And the breath test was fairly new at the time. “We ran the rest three times because we couldn’t believe that he was that drunk.” He wasn’t. He said it was at worst a twelve. A thirty-two. You’re dead at that. That was four times over the limit. The state trooper put on the defense because he just understood people. It made no sense. You don’t want him on the road. We got him off the road, he wasn’t driving anymore, but it saved him several hundred dollars which he did not have, and that would have been family… Somebody would have done without their food. 
So, you need to have that knowledge. That’s in the district court. Probably the most difficult because you can’t teach those. I mean, you can do the academic, but to become a master of all the trivia. I mean, what’s the rule in Augusta County as opposed to the next county about whether you fence in or fence out, you know. Are you responsible if your cows get out – that’s the fence in – or are you in the county where you don’t have to put up a fence so if the cow gets out in the road you’re not responsible. Different law, different place; makes good sense if you’ve been around long enough. Part of what makes it a fascinating thing to be involved in and why I was very lucky to get to do it, the circuit court, to me, has to set the example. It’s where everything can get tried and it’s where that linkage, the right of appeal – and I think it’s a brilliant system. I’ve been out to Reno to the schools and you find out how they do it. The professors will tell you that that right of appeal is just a terrible way of doing it. It’s a wonderful way to do it. You can advise your client, if you’re practicing, “Look. You got a ticket and at most it’s going to cost you $200 if you get a fine. I can’t go up there and not lose money unless I charge you $200 to go up there for an hour, and that’s if we get taken quickly. You go up there…” This is what I’d tell my mother. “You tell them that you’ve never had a ticket, you’ve been driving for fifty years, you’re so sorry, and apologize to that nice policeman, but that you didn’t mean to do it.” Well, that’s not a defense, but–
GW: [Laughs]
RB: –if you still get the fine, I will then hear… It’s a brilliant way of having common sense justice available for cases that just need the normal how do people get along with each other. You can’t go speeding off Two-Mile Hill. You can’t do that. It’s a bad hill. But you don’t have to charge and need a lawyer to go in there and say, “Can you cut me a little slack on this one? I’ve been a pretty good driver for a long time,” and even the judge gets more tickets than that. So, that common sense characteristic is so nice to have. The circuit judge, to begin with, any of those cases come to you and you have to recognize it. But you might get it right because you don’t get very many because they get a good result. At one point, the circuit court load was twelve hundred cases – that was years ago – and the district court, equivalent court – and they weren’t sitting full-time, it was a half-a-day court – was twelve thousand. Well, the difference was how many people were speeding on 81 and this kind of stuff. So, if you’ve got one that doesn’t break you, you don’t have enough lawyers, they can’t afford to handle those cases, and they ought to be handling the cases where you need a lawyer for them rather than just somebody to say, it’s a human mistake. […] 
Circuit court sets the example. If you do it right, you’re not going to be in circuit court, but if you go to circuit court, they’re going to do it right. So, in circuit court, I think they really do need to know the law, and you can expect them to be experts. They’ve got the time, they’ve got the resources, now they’ve probably got law clerks – some of them have too many law clerks – and if they don’t try to be an appellate judge, which most of them are trying to be – and I was too – they’ve got the time for the research. The circuit judge has the luxury more than any of the others. If the district court [judge] takes time out, says, “I need a break. I need a cup of coffee,” or, back in the cigarette days, “I need a cigarette,” he’s got two hundred people sitting there cooling their heels in a room that the commissioners are too cheap to air condition. But the circuit judge, if he needs a break, it’s time out, and nobody’s going to get him to start court until he does. With that comes a responsibility not to waste other people’s time, and when you do use that time, use it very efficiently because you got a lot of people that want it. 
So, you’ve got to know the law, so you better be prepared ahead of time. The only way to know it and do it effectively is to be prepared. If you’re not prepared, then the other thing to do is: “I’m going to take a recess and continue this case a couple days and I’ll look this up,” or “I’m not going to decide it today. I’ll look it up and I’ll write you an answer.” Well, that’s automatically much more expensive, it gets delayed; people want an answer to their problem. They would like to have it agree with what they think is just, but they don’t want to [hear], “I’ll let you know in about two weeks.” Who wants that? It’s like going to the doctor and not be told whether you’re going to drop dead the next day or you’re healthy as any person that ever came in the room. 
They set the example. If you allow somebody to come into court looking like they just got out of bed, you know, with no tie, or something like that, wearing a baseball cap on backwards, or chewing gum, whatever it is, then that’s going to be the standard. We had a district judge, and I remember I was just appalled. There wasn’t anything I could do at the time, he was an old-timer, smoked on the bench. He’d sit there and put his feet up on the bench, at district court. Now, that’s the one court you would like to have look like it’s a court, so when people came there… It’s like when you go to church. All of a sudden, once you come in the main room, there’s a different atmosphere. You act different. You don’t run down the hall. You want people to know what goes on here is important, this is important, you act like you do when you’re dealing in important stuff. So, you have that to have. 
You don’t have to worry, the bailiff won’t – certainly with me, and some of this [was from] the military. I probably had a little bit of that rub off, because I wanted the court strict, and you didn’t read the newspaper in court. Now, the reason you didn’t let somebody sit in the back of the courtroom [with a newspaper] is they could have a gun underneath there. That’s the reason for it. You don’t tell people that, and I really wasn’t particularly worried about that because I made sure that the bailiffs liked me. I remembered their birthday and I remembered Christmas because they are the ones who were going to keep me from getting in over my head where I didn’t have anything to protect myself. But once you go in that room, you behave. That makes a big difference because you’re dealing sometimes with things that are, at the easiest level but most evident, very emotional, and people are not going to act in their best way and they’re not going to act in a rational way, and you have to be in really… So, everybody acts like they’re in church, and you don’t have to worry about all of a sudden somebody standing up in the back and yelling, or somebody standing up and hitting somebody, or something like that. It’s not going to be that dramatic. I didn’t worry about that because I had enough sense to know when the bailiff went back there and told him, “Put that newspaper away and don’t you open it again,” I was going to back him, because he was looking out for me, really. He wasn’t looking to keep the place looking nice. 
At the appellate level, to me the big problem is to keep it at the appellate level. Don’t retry the case. It’s most difficult. It’s most difficult because you probably could have done a better job. You ought to be more experienced than the work you’re overlooking, but you can’t do that. Now, I’m also dated by this factor. When I started in the courts, and when I started as a circuit court [judge], the circuit courts appointed the district courts. Then the legislature did it. And if anything they do can be appealed to you, you’re going to get a good judge so you don’t get any appeals, because all of a sudden, you’ve got thirty appeals on DUI. We had a judge that wouldn’t let you go to the Alcohol Safety Program for DUI. He didn’t like it. He wouldn’t let you do it. The statute said you could do it, so we would have twenty appeals. It doesn’t take long to get through them because to me it was law so you could plead that way. But he didn’t do it, so here’s twenty cases for no good reason. If you appoint a judge that’s going to do that, and do cases poorly so that everybody uses and needs the right of appeal, you’re going to have a lot of extra work that you’re really not designed to take. You’re going to be the district judge as well as the circuit judge. 
So, the other one, the circuit judges were elected by the legislature, and at the time I think ninety percent of the Courts of Justice Committee, at least in the House, were lawyers. Now, the local lawyers, our delegates and senator, were lawyers. They picked the judge. If they picked somebody who was their bosom buddy but a lousy lawyer, the people they dealt with daily… So, you had a difference. The difference is – and it didn’t always work out right, and this may be all pie in the sky stuff, but – you were having a person pick who was trained to know the professional level of the person. It was like having the doctor pick your surgeon for you rather than… How about the commonwealth attorney. How does an average person know how to pick a commonwealth attorney? Tremendously important position, tremendously powerful, and a number of people are great, but the best most people can do is ask their lawyer who they think, because they don’t know how to pick a lawyer, and they sure don’t know which one’s good in constitutional law, which is what criminal law is now. So, the picking was done differently.
GW: The selection process.
RB: Now, just looking at it from a distance, I will see that there’s a judgeship down the other side of Richmond where I know a bunch of the people, and say, God, I hope so-and-so is interested in that judgeship. Somebody really great, the best lawyer in the area, and you know him through the bar association, [and I think], gosh, I hope he runs. And maybe his name gets in, and then he doesn’t get it. And probably the person that’s recommending him, his quality of what’s a good judge doesn’t have a thing to do with what he knows about the law. Luckily, they come off pretty good, but it is a difference, and to me it was a stark change that you had. 
Getting into other qualities, you need somebody who’s a hard worker. You get a lazy judge – and there are judgeships where you can take off all afternoon, and you got some free time, and all like that. That usually catches up with them because when he comes up for reappointment they talk about how many cars they see in the parking lot. But there’s nobody… With the circuit court, particularly when you’re only doing the one court, you’re responsible to be the… It’s never going to need a full-time judge. You’re the only one responsible, so if you want to take off and go fishing, or take off the whole week for hunting, there’s nobody going to tell you no, because it’s not 9:30 until the circuit judge gets there. So, you have to have somebody... That gets back to that discipline stuff. 
And with the appellate court, you’ve got all this staff, some of them, and in fact most of the judges because they like the way they do it. I manage differently. I like an executive secretary whose job is, you make sure I don’t have to do anything but what I went to law school for. So, if it’s a phone call, if I didn’t have to go to law school, you handle it. A difference, they take those positions and really make them law clerks. Well, that’s great. You’ve got a law firm feeding to you, and then you get to the different levels. It’s great training and all. 
But, as I said, those anecdotes I have, like the car wreck outside the window, the lawyer had enough sense [to not] object so nobody pays any attention to what the witness is doing and we get him off the stand before he puts our guy in the electric chair. Those anecdotes you luck into over time but it takes a while, or the experience to understand which guy to give bail; which one looks like a terror and don’t let him anywhere close to getting out to the public and what kind of thing is one of those foibles. People will make mistakes. Some mistakes you just try to learn from. They’re not going to be repeated. Some, we got to work at a way to get him back to normal or something like. I don’t know. And it’s much difficult. When I started, I remember we had the first drug raid at one point when I was an assistant commonwealth attorney and we were out there trying to write a search warrant to raid one of these camps out on the back side of Augusta County, and it was a big deal. We had marijuana brought into… Good grief, look at what you got now.
GW: [Laughs]
RB: The normalcy and the effect of drugs forty years later, fifty years later. It’s the whole system. Whatever. Did I get through them all? The Supreme Court, you want the very best you got. You want the most experienced, the nicest, the sharpest, and the most respected from that. If you do what I was talking about, the circuit and the trial court, you will earn the respect. I don’t think you’d be a good judge unless you are respected by the bar. That’s why I worry about some of these where the recommendation is kind of a popularity contest and it’s not, you’re my best friend, but you’d be a lousy judge. I told you that one judge, he turned out to be a lousy judge and his ex-partner used to [say], “I told him!” He hated the job, but he had given up his practice and left his partnership and all that. Some people aren’t good at it, and some are. Some are natural. 
But the Supreme Court, to me, it was pretty easy because George Cochran was very good to me. He was a senator. I remember going down with the delegation that met with Gov. Godwin asking him to be appointed. It was right when I got back, I had no business doing it, but Daddy was going and so I rode along with him. But he is the type of person, wonderful person, liked by everybody that ever met him and he’s known all over the state. He’s been popular from back when they were in high school, and gracious. But you knew you were in the right stuff with anything you dealt with, with him, and that’s what you need on the Supreme Court. And what was nice, he was a good friend of the family. If I recall, they gave a beautiful party for when Deedy and I got married, while I was in law school, and he always looked after me. His son is a very good friend. And he set the example. That guy is the type of leader that you trust his judgement in solving problems, and [he had] good success. That’s why, I guess, they named the courtroom for him. 
GW: I think so.
RB: But see, in my community… That’s what interests me. I come back to little old Staunton, and I’ve been back here except for when I was an undergraduate for four years, down near Charlotte, Lexington, which is a second hometown.
GW: Just down the road.
RB: Because Daddy went to VMI and W&L and stayed close to both schools. We played them – always got beat, in all the sports. It was just a second hometown for me. Now, it turns out it’s a whole lot different when you are working there. It’s nicer as a school town than otherwise at times. But that connection was just all real close, and except for the three years there, then two years in Europe, which was, you know, the Army entirely [02:21:46]. You go down to Fort Benning and you learn how to blow up things and all this kind of stuff, and it was a pretty difficult time. 
I, by pure luck… I would have gone into ROTC if it hadn’t been required just because that was the way it was done in my family. You did the military; you were expected to do it. But you know, Staunton is so unique. The armory out here is named for the hero of the break-out from the Normandy beaches. He was killed. His daughter was a close friend of my sister’s. When they broke out from the landing in Normandy… Now, the local national guard, which was the direct descendant of Stonewall Jackson’s Stonewall Brigade, so the people from here were part of the Civil War under Jackson, they knew Jackson, and their parents had fought with Washington in the Revolutionary War, and you come back down and they get to Normandy. They’re the first ones off the boat. Bedford was first, Staunton was next. The sergeants out there in the National Guard unit, when I first got there, half of them landed on Normandy. If you’ve ever been to that beach and you see that land, what they did. Well, the armory out here is named for Tom Howie, who was teaching at SMA military academy. When the break-out came he got killed. They took his body. The town, which was the key intersection to breaking out off the beach and then encircling the Germans – and basically making the conquest of France and the defeat, because with that they had the land hold – they wrapped his body in a flag and put it on the rubble in front of the main church of the little town of St. Lo and, as you come into town – the whole invasion army came in and the road split and went around a circle – it was laid up on the rubble, and that became known as the Major of St. Lo. It was the cover of Life magazine. He was a hero of the war. He was just a local… He was a major then. 
But that’s the armory out there. So, the German gun behind the armory has real meaning because all these guys just running around, you know, friends from high school, their daddies landed. Some of them didn’t get back. But that’s the heritage that you get, and then you come in with everything else that goes into the town – Wilson, all the history. Because you go twenty miles out of Staunton you still find the ditches that are left over from the Civil War. You go over toward Waynesboro you go right through the middle of the battlefield when the valley finally fell. So, you’ve got so much of that history, and the whole legal system in a way is the history, the story, of the local people getting around, and I ended up being back here [02:25:55]. “Boy, what a dullard! He never left town. What a rube!” Well, we travel a lot, and I’ve been a lot of places. I ended up [with wonderful experiences] and by pure luck I came along in December of ’41 and got dumped in the middle of a legal community that has a lot saying for it. 
Augusta County was the furthest west county, the first county west of the Blue Ridge. It stretched from where the court is now, that corner, to the Mississippi River. It included half of Pennsylvania. The metes and bounds deed for downtown Pittsburgh, right at the point where the Monongahela and the Alleghany come together and form the Ohio, is in the deed book down in the courtroom. Now, they ended up giving that land to Pennsylvania. I got off into the military history, but the records show them meeting at the Presbyterian Church that my family was closest to, meeting there, forming up, and being led by the preacher down to South Carolina to fight Cornwallis, or whoever was down there, in the Kings Mountain and those battles, and then coming back up. Half of them had gotten shot up. And then the next war that comes along was the Mexican War. So, it was really a whole part of the history. 
The National Guard out there, the military record, the local boys… I had, I guess a cousin, but a local boy who landed, and he said, “I was sitting there on the middle of that beach, and the damn Krauts were shooting at me, and I’m saying, what’s a little boy from Middlebrook doing in a place like this?” And they are still doing that same thing. And then we’ve got the Supreme Court used to have to meet in Staunton because it basically was the geographic center of the state. If you put West Virginia back on and throw a dart to the middle of that mass, that’s where it’s going to be. The whole west got settled. I had the odd situation that my branch went out west and then weren’t any good as storekeepers so they came back.
GW: They returned.
RB: Got back, and we’ve been lawyers ever since. But what a wonderful community to be involved in. If nothing else, there weren’t many other jobs to have in Staunton. So, it’s a matter of it’s a good thing Mother got Daddy to hire me. 
GW: [Laughs]
RB: I’m not sure… If he had had his druthers, he probably wouldn’t. But then straight down the line to that, and then the people I got thrown in with, [such as George Cochran], were wonderful people to learn from, and they were looking after me, and it was a very strong bar and it set a very good standard for the community, and I think things got along pretty fairly. You’re going to have the things that weren’t fair because of the way things were being done, and that’s the way it was. But when you think of all the lawyers down there, and at that time they didn’t have law firms. They were just starting to build up. But if you just come down to who used to be in those law offices and all like that, they were just wonderful people, did a lot of good for a lot of people. They were great lawyers. They were very helpful to the new guy and all. I lucked out. I really did luck out. 
GW: I don’t think it was entirely luck. I imagine there was a lot of hard work.
RB: But that was part of it.
GW: And the realization of the importance.
RB: They expected me to go in the military, so I did, and I stayed in the military. I’m a retired full colonel so I spent twenty-some years in. My workday at one time was, leave the office Friday at about 6:00 [and] drive to Virginia Beach where our unit met. We would drill, we would leave Virginia Beach – in the 70s when we didn’t have any gas, so we had to do it in convoy really – and drive back home. I was leaving the beach about 4:00 on Sunday afternoon, drive back home – the interstate wasn’t complete yet – the next morning go to court, then go down and teach my class at W&L, and that started off the week. I don’t know when I did it, but it was all interesting and it all fit together. It really did. I didn’t do Army law, and I’m glad I didn’t, but that training and some of the office procedures, of all things, that you got. You got to where you relied on yourself. You were comfortable with making decisions. You knew how to make decisions. You knew when not to make decisions. And it was kinda neat. Playing with those big guns and stuff like that, it is kinda neat. Also, you got an appreciation of Virginia and you got to know about different areas. I had one of my big cases in Greensville, which is on the way down from Richmond, down what used to be Route 1.
GW: Yeah, south.
RB: And it was fascinating because that area, Tarleton, you know, who walked through I guess Monticello, he stopped there. That’s why he was late getting to Monticello. It fits right into the history here. Trinity Church, the church down here, that’s where the legislature met when Tarleton was chasing them and they had to leave Richmond. They held a session in Trinity Church and then disappeared out into the real wilds where there still were Indians. But that history and all like that ties in so neatly because so much of practicing law is history. I had a client – he wasn’t really much of a client – an old-timer from Craigsville, one day stop me in the courthouse alley, which is between where George Cochran’s office was and Phil Lotz’s office was and Judge Moffett’s office, and I was the fifth generation Bumgardner he had had for a lawyer. That week alone there had been a special article in the Wall Street Journal, lead article on the front page, about him trying to explain Virginia politics to the rest of the world. But that history all fits in and makes it kind of a neat thing to do, because the legal system is just people trying to live together and come out with a reasonable way of doing it, and it needs a certain structure, and it certainly had [a strong structure] around here then. I’m too out of it now to know all the lawyers anymore but I’ve still got a nephew who is practicing, and it looks like I might have a nephew and a niece, one or the other, after this year, if they decide – having sworn off, because when we have a family dinner the ones that aren’t lawyers are in the minority. Deedy and Dutch’s wife are the only nonlawyers. Dutch, my son. But it’s great fun, and I learned some stuff that doesn’t even deal with the court or the legal system from being exposed to things. It was fun.
GW: Before we wrap up, Judge Bumgardner, is there anything else you’d like to share with us about your judicial experience or just in general? 
RB: No. I just hope… Virginia had a strong legal system… Well, hell. I remember one time I was at one of these judicial meetings out west or something like that and we were talking, and there were judges from all over the place, same level of judge, a couple from the South, a couple from the North, Northwest, all over the country. We got off on, I’m sure it was criminal law, and we were talking about some violation of constitutional law because it violated the Bill of Rights. They were talking how they handled this – and it had to be criminal procedures – in their different states and all like that, and finally this guy from probably Chicago, because he liked to rib us Southerners, asked a good friend from Carolina and I what we did in the South for this particular problem, and did we recognize that. This wasn’t my original comment, but I said, “Wait a minute. I appreciate how concerned all you all – you Yankees and cowboys and all like that – are for the Bill of Rights and having it properly applied in your courts. But I do want you to know one thing. When the lawyers in Virginia didn’t even know what an Oregon was, their lawyers were writing the Bill of Rights. We appreciate the Bill of Rights in Virginia, and we’re glad you recognize that we’re familiar with it.” 
So, it’s kind of fun to think of that. But one time Jack Marsh, he was Secretary of the Army then – and by that time I was a JAG lawyer. He was Secretary of the Army, and he was having a meeting, and it was of the senior JAG officers from each of the states, and it was being held in Charlottesville. That was part of his district, and Jack was our congressman, I guess when we were in law school. Jack made mention, he said, “I love to come to Charlottesville. You’ve got to realize that, at one time, when they had opening term of court,” – and of course still have opening term of court – “there were three former presidents of the United States sitting on the first row of the courtroom in the seats reserved for the bar.” When you have that kind of history, and you’ve held court in that courtroom, it gives you an appreciation for how lucky you are if you have some thing and really how precious a treasure it is. So, you’ve just got to keep an eye on it because it only is there because you’ve had good people who recognize that it’s more than just a nice job for you and it’s more complicated than any one is going to have all the answers, so you’ve got to figure out somehow to put it together, or whatever. 
I don’t know. What else should I say at the end? I was very lucky, and I guess the most fortunate thing is, I came through at a time when it was not going to be convenient, and very likely wouldn’t have been able to become a full-time judge. I was not going to do the district court because I was too young to want to do traffic court for that long. Our kids were just barely walking. But I was able to get an appointment, because they don’t come along very often, and at least for me it worked out. I don’t know how it worked for everybody else. But it worked out and was fascinating. It goes back to that early study of English history, and you’re going back to Alfred the Great and all these guys, and how could that connect to some little dispute over a fenceline in the back part of Augusta County? And at one time, as I said, the whole British claim was part of Augusta County. Ohio, Illinois, Indiana, everything on this side of the Mississippi was part of Augusta County. Sometimes we brag about Staunton and Augusta a little bit, but it’s been good to me. 
It was lucky that when I came back I had that opportunity. If I hadn’t had to go in the Army, which meant I was not going to have the luxury of time [as a] law clerk, and I wasn’t going to a big city firm in New York, which one or the other, maybe both, I would have done. I figure two years I very likely wouldn’t have ended up, and it was the luckiest thing to do, to get dumped back in Staunton where I lived within a mile of where I was born and know most of the area. So, pretty lucky. And I appreciate you coming and putting up with all this babbling. It’s a good thing Deedy had a meeting that she had already committed to because she would have told me to shut up a long time ago. Thank you for listening and I hope I didn’t babble. I don’t know why you want to do all this. I’ll give you an example. To have the money to do this, when where I think the action is insufficient support… It reminds me of the Army. The second lieutenant in the platoon doesn’t have hot coffee.
GW: [Laughs]
RB: He doesn’t have hot food. You go to the battalion; they’ve got a nice coffee pot. They’ve got a spec that does nothing but keep it full and clean. They have heaters and all like that. Headquarters always got it. Probably necessary. But on the other hand, we’ve never been able to come up with a system to help settle up domestic cases by […]…
GW: Mediation.
RB: Mediation, paid for and furnished by the state, as opposed to every retired judge I know getting another salary on top of retirement. I just complain for no good reason, but it is true that the resources I had as an appellate judge were wonderful. They took really good care of me. But I could think of, down at the old county court, the system would have been nice if you had some of… But once you start adding on all that bulk you can end up with a lot of waste, too much staff, and all like that. But it’s a good system. It works pretty well and there are not many bad eggs, and the ones that are are so obvious, because they stand out, you can work around them. Anyway, it’s lucky. It’s nice to have been a part of it. I appreciate people putting up with me. That’s one of the drawbacks of living in Staunton. You might end up putting up with me. [Laughs]
GW: [Laughs] Well, thank you, Judge Bumgardner, for welcoming us to your home.
RB: My pleasure. Thank you. It’s very nice of you all to come all the way out here to do this. I’m not driving quite as much as I used to but getting along pretty well.
GW: Well, it’s important for us to have this as part of our collection of our Virginia judicial heritage.
RB: Well, yeah. Some of the big names around here aren’t here anymore. Gosh, I think of Judge Moffett. He was such a great gentleman, just like George Cochran. In fact, I think they were cousins. But what great people to have been the people that you looked up to, and they set the tone for what you were involved in. If you did some sleazy act, one of the senior lawyers is going to say, “But we don’t do that around there. I don’t care if you did it where you came from, but you’re not going to do [that here].” Or if you had a bad egg, you probably could get rid of him, and that kind of stuff. It might be all an illusion that I have such a fairytale view of it, but it worked out pretty well. I certainly had the advantage of it.
GW: Well, thank you again.
RB: And I sure hope I don’t get a speeding ticket.
GW: [Laughs]
RB: I’d better not drive anywhere today, after I say nice things about all these people. Okay, that’s got it. Time.
END OF INTERVIEW
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