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START OF INTERVIEW
[Transcript begins at 00:00:00]
GAIL WARREN: Well, good afternoon. We are so happy today to be at the Supreme Court of Virginia in downtown Richmond with Steven Dalle Mura. Steven served as the Director of Legal Research in the Office of the Executive Secretary of the Supreme Court of Virginia for many years, so thank you again for joining us, Steven.
STEVEN DALLE MURA: You’re welcome.
GW: Today we’re just going to have a conversation. We’d like to know more about you and your work at the court, and maybe your impressions, since you have worked at the court for a number of years, of changes over time, or anything else, to be honest, that you would like to share with us. Let’s start first with a little bit about you. When and where were you born?
SDM: I was born here in Richmond in what was then Stuart Circle Hospital, on Memorial Day, which was always then May 30, 1951.
GW: And did you grow up in the same area?
SDM: Yes. With the exception of maybe a year and a half when we were in Northern Virginia, I always lived in Richmond. And even more to the point, I’ve always lived in the Bellevue neighborhood in Northside Richmond, which is where I still am. 
GW: Tell us a little bit about your parents and any siblings, if you have siblings.
SDM: My father, George Dalle Mura, was born in Italy and was brought to this country as virtually a toddler, along with his older sister, Josephine, and his younger brother, Pio, and their parents, of course. They came directly here to Richmond from Italy because there were other relatives and other folks they knew in the small Italian community in Richmond. My mother, Jean Lafoon was born in Richmond and lived in Richmond all her life, went to what was then… It’s going to be interesting. A number of times I’m going to have to say, “what was then known as,” because it’s changed. My parents met at what was then Jeb Stuart, now Barack Obama, Elementary School in the Barton Heights neighborhood.
GW: So, they met in elementary school.
SDM: They were in the same classes in elementary school but nothing out of the norm really happened until they were in high school. My father enlisted in the Army at the beginning of… My mother graduated in 1941. He enlisted before graduation and then finished in the Army, getting a GED. He enlisted early in 1942. They lived in Richmond, brought us up. I was born in ’51, my sister, Nancy, in ’54, and my other sister, Patricia, in ’57. We lived in Northside Richmond, and then a year and a half or so in Northern Virginia in the then-new, little town of Vienna, Virginia, which is not that way now, and then moved back here. My father was a bookkeeper, really, my mother a homemaker, and he passed away suddenly from kidney failure when I was eleven years old, so that was a significant change in our lives.
GW: Big change, and challenging times for your family.
SDM: It was. This was in 1963. My maternal grandparents had always been in Richmond. They were in Barton Heights when my mother was growing up, and they later moved to, guess where? Bellevue. After my father died, we moved to around the corner from my grandparents, so I really essentially grew up with them, which was a great, great blessing. I went to the local public schools in Richmond, what was then Ginter Park Elementary School, Chandler Junior High School in Barton Heights, and then John Marshall High School in Northside Richmond. 
Several years ago, I ran into a classmate of mine from the third grade through twelfth grade who was the chair of a committee examining possibilities for a new name for Ginter Park Elementary School. Apparently, the Richmond School Board has a policy that schools will not be named after Civil War veterans or slave owners. As people familiar with Richmond would know, Lewis Ginter was a prominent tobacconist, manufacturer, and real estate developer who developed Ginter Park. So, the elementary school was not called Lewis Ginter Elementary School but it was decided that it fell under the mandate so they needed a new name. Several years ago, I saw a classmate of mine in the neighborhood and she was the chair of the committee trying to decide a new name for Ginter Park Elementary School. Her choice was Spottswood Robinson, who was the law partner of Oliver Hill, from Richmond, and later United States District Judge in the eastern district of Virginia. Very well regarded as a judge and obviously was present at the creation, so to speak, with Oliver Hill, in the Brown v. Board litigation. 
I said that’s a fine example. That would be great. I said, “I do have another example, or suggestion.” I said, “One of our judge’s mother was the first Black teacher at Ginter Park Elementary School and the first Black principal in the 1970s,” that is Jacqueline McClenney, who is now a circuit judge, previous district judge. Excellent judge, who now obviously, as the law clerk to the trial judges, I got to know her. [I] asked her permission if it was acceptable to propose a change in the name to Frances McClenney, which she of course said [yes to], obviously. So, I was not involved in the decision making and was not involved in formulating the specific recommendation to the school board or appearing before the school board, because in my role here at the court that’s too close to politics, but I was really delighted with the change. The French have a saying when they’re talking about wine and they talk about terroir, how the microclimate in the soil influences the wine. Well, this is a name that has terroir, because when I was at Ginter Park Elementary School, it was segregated and it was not till 1963, when I went to Chandler Junior High School, that I went to an integrated school. Judge McClenney’s mother was some years after that, in the 70s I believe, when she became the first Black teacher and first Black principal. So, I thought that that name just fit like a glove, it seemed to me. So then, as I said, on to junior high school and high school.
GW: And so, your connections to that area of Northside run deep. So, you’re at John Marshall High School. Did you know then what you wanted to do, in terms of when you grew up, and/or where you went to college?
SDM: I knew I wanted to get out of Dodge, when I was growing up. We didn’t travel much when I was growing up, and I wanted to go to someplace different for college. I’m the first person in my family to go to college.
GW: So, you’re a first-generation college student.
SDM: Yes, and so I just didn’t have much experience or background, and my mother didn’t, and my grandparents didn’t, and I was kind of at a loss of where I wanted to go but I wanted to go someplace different, some place I hadn’t been as a way to explore boundaries. Somehow, I learned… Somebody mentioned something about… I don’t think the career advisors or guidance counselors at high school, who were perfectly fine and eager to help, but were not familiar with colleges around the country, and I wanted to be somewhere around the country. So, I do remember hearing about at some point someone said, “You know, there’s this bunch of colleges called the Ivy League up in New England and maybe you’d like that. Harvard’s in it. Yale’s in it.” I’d heard of Harvard and Yale; hadn’t heard of many of the others. So, I started doing research on that and thinking maybe that would be a way to go and get a good education in a different setting and have that experience. I also knew at the time that I wasn’t going to be able to have a car when I was in college, and at least a couple of the Ivy League schools, like Dartmouth and Cornell, are kind of isolated, so I basically said what schools are there on Amtrak that would seem to work? Harvard was intimidating, I have to admit, for a little fellow who had not been around that much. But I read about Brown, and it, other than Dartmouth, was the smallest of the Ivy League schools. It seemed less intimidating and more approachable. So, I applied and went there as an undergraduate.
GW: Off to Brown.
SDM: Off to Brown, majored in philosophy, and loved being in college. It was very enjoyable, a different place, studying things that were innately interesting. And this is during the Vietnam War, and impressions were made on me by several campus ministers. William Sloane Coffin at Yale was well known at that time, and we had chaplains at Brown as well. In getting to know them I thought, that sounds like it would be a really interesting and appealing job. I never ended up doing that and a key may be the fact that I was referring to it as a job instead of a calling. But I went to Yale Divinity School. I was familiar with New Haven by that time. I had a high school classmate who was at Yale and we visited often, and I thought it was going to be just as much fun being there as being at Brown. Went there, visited, and the curriculum was full of interesting stuff. So, I went, and it was in some ways three more years of advanced undergraduate work, but it was a great experience. 
I sought to be a college chaplain. I had been one parttime, on a volunteer basis, as fieldwork at a local Catholic women’s college in New Haven, Albertus Magnus, but had not done anything like that fulltime. It was very tough sledding, and it did not look like that… In retrospect, it’s not a job that people take as their first job, at least not typically. So, I needed to get ordained and did. I was a member of the Christian Church, Disciples of Christ, where I’d grown up, at a church, obviously, in Bellevue. I carry a real sense of place of where I grew with me by being still there and it’s significant and meaningful to me. Anyway, I got ordained and sought to be a college chaplain without luck, and the suggestion was made to me by the local denominational folks, well, if you were to be in a parish for a couple of years – even though that’s not what was drawing me – that might be an entrée.
GW: It would be a springboard into what you really wanted to do.
SDM: So, I did that for several years at a church in Tazewell, Virginia, and it was the wrong job in the wrong place. The people were lovely, very supportive, but that was… I’d already done my different cultural experiences.
GW: I was going to say, I’m sure that was a learning experience of a different kind.
SDM: It was, and the people could not have been nicer and more supportive. So, I thought, well… And I always felt like teaching appealed to me. Maybe a way to do that would be to be the minister of education in a larger church. So, I went to what was then called Presbyterian School of Christian Education in Richmond, in Northside, and a year of that and filling in at churches, I came to the conclusion I was not meant to be working on Sunday morning. I did not have that calling; or, if I thought I had a call, the call wasn’t person to person. So that was not a good choice.
GW: So, again, not a calling, but intellectually it sounded like the study and all of that was very appealing.
SDM: Right.
GW: It’s just the other aspects of…
SDM: Well, the other aspects as a believer were not problematic to me, but that role was not one I…
GW: The pastoral role, perhaps.
SDM: I was not suited for, yes, and people do shake their heads who’ve known me a long time and say, “A pastor? I don’t think so,” and they were right. So, I thought, what am I going to do? The answer to my questions heretofore had always been, well, let’s go to school. So, I enrolled in the PhD program in religious studies at the University of Virginia. I continued to be a resident of Virginia, so it was an easier choice and an easier path to take because it wasn’t as expensive a task. One of their concentrations was ethics, which I’d done a good bit of in college, in philosophy, as well as at Yale Divinity School. So, I started there in 1980, and I loved graduate school. It was just fascinating, even better than college, because you had more choice over what you were studying. So, I studied biomedical ethics, looked at the theological issues about the relation of church and state, social ethics generally as treated by philosophers and theologians, and it was great. Biomedical ethics was one of my particular interests, taught that while I was a graduate student for a number of years and did well. I always feel embarrassed and immodest to say that. I’ve always done pretty well in school, so it felt like this is what I needed to do and wanted to do and was meant to do. 
After I’d been focused on what my dissertation would be and began that, I was at a point where I could go out and look for a job, and my experience there… I looked for two to three years and as the kids of that time would characterize it, it was an epic fail. I think I would have enjoyed teaching at an undergraduate institution but evidently, I was not meant to do that. After several years… I mean, I interviewed at a number of different places and was no longer seeking to be a college chaplain at that time and I had resigned my ordination. I didn’t see the need to keep that credential if I wasn’t going to actively use it.
GW: By this time, too – I’m going to interrupt you, Steven – by this time, too, I believe you were also married, if I’m not mistaken.
SDM: Yes. There’s that change too.
GW: There’s that change too in your life.
SDM: She was an elementary school teacher whom I met in Charlottesville, who like so many people they call… In Charlottesville the University of Virginia is known as “the land of the lotus eaters.” Just like with Odysseus – don’t eat the lotus on this island, you’ll never want to leave, and that’s the way it is with so many in Charlottesville. My wife had gone to the University of Virginia and gotten her Master of Education there and was teaching in Albemarle County, and she was very supportive of doing all this, thankfully. But I also, after having looked for… I was married by the time I started graduate school, so we had been married now four years or so and I’d looked for three, was going to look for another, and it just wasn’t looking promising. So, as has been my wont when I’m not sure what to do, what would be the course to take, my answer is, of course, go to school. I needed to do something that I felt like would be challenging intellectually. I needed to do something that would be employable. So, I left without finishing my dissertation, and began law school, and I was fortunate. I thought, if I can get into the University of Virginia, I’m pretty confident I’ll get a job.
GW: Now, when you were applying to law school, were you of the mind that [you were] going to practice law, or maybe, since teaching was obviously something you were passionate about, maybe [you’ll] teach at a law school?
SDM: Well, I think in the back of my mind, I thought, oh, yes. In some ways that’s like being the boy who takes his glove to the baseball game, thinking he might catch a foul ball. I just thought I’ll be able to have a job, maybe to have a choice of jobs, and this will be what I do need to do. So, got into UVA law school, and this is rare to say – not many say it – but I thoroughly enjoyed law school. I found it interesting, did well – law review and all that. Then a really fortuitous thing happened when I graduated from law school, very fortuitous. I could not have been more fortunate. I was a law clerk for a year for the United States district judge in Charlottesville, a gentleman named James H. Michael, and it was just a fantastic experience. 
Judge Michael, we used to call him the judge from central casting. If you would need a judge, he would be exactly who you’d [choose] – tall, with gray hair, so dignified, so judicious in manner, total gentleman, just a lovely, lovely man, Charlottesville native. His first job was as an undergraduate pushing book trucks to help move the UVA library from the rotunda to the new Alderman Library. But at any rate, I could not have been more fortunate for that year. Judge Michael was just such a fine person to work for. Again, of Virginia; he graduated from law school just before the Second World War, served in the Navy, came back and practiced in Charlottesville; served in the Virginia senate for I would think ten to twelve years or so and was very successful as a senator; was appointed to the bench by President Carter in the last year of his presidency. He was not a midnight judge, but he was appointed in ’79, I think, on the recommendation of… It was Senator Robb who recommended him and then President Carter, of course, appointed [him]. 
I remember interviewing with Judge Michael and sitting across the desk from him and he, as [he so often did] had a cigarette in his cigarette holder. He had an FDR cigarette holder. This is 1988 when I’m interviewing, and ideas about smoking in public and in all places, as you know, are very different and very much more lax. When you interviewed with him – and he said, “This is a question I ask everyone.” – he said, “Like many Virginians of my age, I love the noble weed. I’m just telling you because if you come along…”
GW: That’s part of the job.
SDM: Dealing with that atmosphere.
GW: I don’t think he expected you to smoke.
SDM: No, he did not, but it was part of the job. 
GW: But you would have to deal with the smoke, because that goes with him.
SDM: And that was obviously not an issue. He sat in Charlottesville and sat in Harrisonburg as well on occasion. The second week I was there was what was called in those days the kind of infamous Kluge hawk trial. If you remember when the Kluges lived in Albemarle County and they created their estate in the English manor, lovely house, and they had hunting on grounds, of course, and they hired English bird beaters to raise the birds and care for the birds and do whatever else the birds required to flourish until it’s time for them to be the game. Part of what they did was they – completely against federal law – would kill hawks, because the hawks would eat the birds. This is not just a humanitarian crime but a serious federal…
GW: It’s actually a federal crime.
SDM: And that’s what they were tried for. Not the Kluges themselves, of course, but the gamekeepers. So, that trial had a lot of publicity, and I said to Judge Michael, “Is every week going to be like this?” and he said, “I certainly hope not.” Lots of publicity surrounding the trial, very interesting trial, and as soon as… They were convicted, and right after they were convicted there were federal marshals who took them right to the Charlottesville airport as the result of the deportation process. 
We had a number of other interesting cases. The other one I’ll mention I got to work on was the Albemarle County creche case. Albemarle County had put a creche on the steps of their county office building. People of my generation remember there was a famous high school in Charlottesville called Lane High School, large building. It was a school from the ’40s, I suppose, so it had that large entry staircase, and there was a big creche displayed there. So, the local Charlottesville branch of the ACLU brought a suit against that, and I got to work on that. It was fascinating to do. He ordered that it needed to be gone, and then it got appealed to the Fourth Circuit, and I was delighted, because I got to work on it, [that] the Fourth Circuit upheld Judge Michael and quoted his opinion in a really positive way, because my job is to help him get that result.
GW: My thought was that perhaps in his argument, or in Judge Michael’s opinion, there was content there that you recognized because you assisted in either finding it or giving it to him or even perhaps putting some of it together in a memo for him. So, you clearly recognized that content, and then to have the Fourth Circuit…
SDM: But it is completely his opinion. Well, maybe the most important thing too, now, for me – because that brings a subject to mind, talking about the content and working for a judge – is I feel like he taught me the norms of what a law clerk should do, and it was good to know then, necessary to know then. I’d always been interested in the role of a law clerk. Who is this? They’ve been around since the late nineteenth century with the Supreme Court. Their communications with their judges are protected and privileged and confidential in law. So, I’d always been interested in that job, and I couldn’t have had a better experience there. The way he used his law clerks, I mean just his general approach was really influential for me, and I am deeply, deeply indebted to him. 
So, there were no alternatives left behind the door that said “school,” so it was now time to open the door that said, “job.”
GW: And those clerkships generally are for a year. 
SDM: It was a year. You’re exactly right. The tendency, and I think still the practice, is you hire people right out of law school for a year or two. So, as judges say, law clerks are all the same age. It’s just a renewable crop. They never get older. In my present job, since I was essentially a law clerk for thirty-one years, I refer to myself as sometimes the portrait of Dorian Gray of law clerks, because the law clerks never get older but I’m the portrait and I do show the wear and tear. But that was a great experience. 
Then I had also the great good fortune to work for a law firm here in Richmond, Christian Barton – or I should say, “then known as” Christian Barton [00:33:04] and Chappell – and it was a great experience. There were fine lawyers there; worked for a couple that were just great to work with, did intellectual property and representing industrial and commercial clients before the State Corporation Commission, particularly in utility rate cases. The senior partner I worked for was a gentleman named Hullihen Williams Moore, who later went on the state corporation commission, and when he was at UVA, his first job after being… This is a super law clerk job, in fact, you might say. His first job was assisting his constitutional law professor, Dick Howard, who was director of the commission to recommend a new constitution. Now, what a job that would have been, to be the law clerk to that group of people, which included Lewis Powell, included the president of William and Mary, included a member of this court. Justice Cochran, I think, was on that commission. He may have still been a circuit judge at that time. But Sloan Kuykendall, a well-known lawyer. And Oliver Hill was on the commission. So, it was an all-star team, and I remember him telling me about that was fascinating, because what a way to start your legal career. But anyway, Hully was highly regarded as an attorney, and before I left had been elevated to the State Corporation Commission. 
I enjoyed being at Christian Barton and was treated very well, but then I saw this ad for the director of legal research in the Office of the Executive Secretary of the Supreme Court of Virginia.
GW: At that time, did you have knowledge of what the job involved?
SDM: I didn’t have knowledge. I didn’t know about the administrative function of the court. I knew very little about that. I practiced very little in Virginia courts. Some, but mostly it was the State Corporation Commission, or it would be in a federal context with trademark and copyright. So, I knew there was an administrative office, but not too much more. But when I saw the job description and I was fortunate enough to get interviewed I thought this was absolutely what I wanted to do. So, that was in the summer of 1993. I applied for the job and was hired and began work in September 1993, and was here until November 1, 2024, thirty-one years. 
GW: So, for our viewers who are not familiar with the Department of Legal Research, what does the department do?
SDM: Most viewers will not be familiar, as I wasn’t, with the Office of the Executive Secretary, so we’re yet a step removed administratively. The Department of Legal Research is the law clerk pool for the trial judges of Virginia, and when I started, there was a secretary who I… My relationship with her was as a legal assistant, and I had two law clerks who were annual law clerks, who…
GW: Recent law school graduates.
SDM: Recent law school graduates who’d be there for a year. One of the two though was staying his second year and he had agreed to stay over, because my predecessor had retired, to provide some continuity. I will always be indebted to him for doing that. I absolutely feel obligated. His name was Randy Doggett.
GW: Oh, Randy!
SDM: He later went on to work for the State Corporation Commission. But I was so indebted to him for that. So, in September 1993, I started as the Director of Legal Research here, and let me mention… I think it would be helpful if I differentiate between what the tasks were that we had, because the heart of what we did was being a law clerk. The difference between being a law clerk back then and law clerks now is with Judge Michael I had one client, and now I have four hundred and fifty, all with the same first name, “Judge.” 
GW: [Laughs] And how do you prioritize?
SDM: Well, in terms of urgency. So, I started as a law clerk. I again had embarrassingly little experience in Virginia courts, a point I didn’t emphasize in my interview.
GW: Wisely.
SDM: So, when I started, I was getting questions that… At first, I never got a question I could answer off the top of my head. I always had to do some work to find out what the answer could be for judges, and had the two law clerks, who were very able but were brand new law clerks. When I started, I was working as many hours as I was in private practice, so I probably worked typically three weekends a month, in part because there were a lot of questions built up, and in part because there was so much I didn’t know, and in part because I think judges had heard there was a new person to ask and they were asking. But it reminded me… My attitude was, I thought back to, in the late 80s, after Lewis Powell retired, and a federal circuit judge in the District of Columbia named Robert Bork was nominated, former Yale law professor, and I remember he was asked at his hearings why did he want to be on the Supreme Court, and I think they expected an answer about doing justice, and he said, “Because it would be an intellectual feast.” And the answer didn’t work out too well for Judge Bork, unfortunately, but that’s what I felt like: this was a real feast. The weekends weren’t as bothersome at first because it was all new, learning about that. I was able over the years to have four attorneys to work with instead of just two, because two was just way few. But that in part came about because of all these other duties we had that were expanding. But I’ll talk about the law clerk role for a little bit more now. Again, I brought with me those expectations that Judge Michael had.
GW: So, Steven, as you were beginning this job, it’s in the early 90s, and as I remember we did not really have access to the internet or use email technology to communicate, so I’m guessing your communications with these judges was either by telephone call or written correspondence. You were writing letters to them.
SDM: Not only that, in 1993 we did not have voicemail, and the policy of OES at that time was that all telephone calls to directors were to go through the front office because the ethos was, understandably, I don’t want someone talking to somebody who can’t help them. I want them to talk to a live person. I don’t want them to talk to a voicemail or a recording. So, since we didn’t, we would have pink slips from all the phone calls. Well, a particular challenge in this regard is the fact my clients are trial judges. Particularly in the district court, a district judge is going to be on the bench a pretty high percentage of the time that he or she is in the courtroom. So, if they didn’t catch me, it was a note at first, and later, thankfully, voicemail, and then maybe a game of phone tag, because they just… It was the nature of their business. 
And there was one other factor. The tradition in the department prior to me – which, the department was running just fine when I arrived, and so the traditions they used worked well for them. But one of the traditions was that all research requests could only come through the director – there was no judge-to-law clerk conversation – and all the answers came through the director to the judge. And so, if they didn’t get me, there wasn’t anybody, and that’s frustrating just in terms of the business of knowing who’s calling, what you’re asking, because again you’re dealing with someone who’s not going to be able to answer anything out of the blue, and even really would prefer not to anyway. I’m talking to a judge, after all. So, it was mechanically difficult to administer, for me. I’d also come from a firm where I was… It would be odd to say that I’m a leader in anything to do with automation or IT. Certainly today I would not be thought of [as that.] But in 1993 – actually in ’92 – I said, I really want a computer on my desk. I had worked on my dissertation, back in the 80s, on a primitive computer but I got used to a computer and I never got used to dictating. It was horribly inefficient for me and just not natural. So, I begged my boss. I said, really, I’ll be more effective and more efficient, or at least less inefficient, if you let me have a computer on my desk. So, when I came here, I spoke to Rob Baldwin, and I was the only director at the time, except for our Director of IT, who had a computer on his desk, I think. But I said, I’ve just got to have one, because I don’t want to try to learn to do dictation. It’s not helpful for my legal assistant. It’s much easier for me to revise as I go and to look at it. I’m still a hunt-and-peck person and yet I’m still not typing faster than I can think, so this really works much better. And [Rob] did. He was very gracious about that. 
But I also said to the law clerks: I want you talking to judges. They don’t know you, so they won’t call and ask for you, but if I’m not here, there’s no reason you can’t take the message. If you were working for an individual judge, you’d be dealing with them and their messages. Since you’re at that level of being a law clerk, and a law clerk for the administrative office of the courts, I certainly consider that it is fully appropriate for you to talk to judges directly and tell them that we’re going to work on this, and if something develops, they can call you instead of everyone having to get to me. I thought this was much more efficient for the judges, equally important from my perspective. Well no, not equally important, but important from my perspective. It made the job more interesting for the clerks, and I think they liked that much better. They liked the judge-clerk contact. It made them feel they were truly a part of the operation, which they were. The experience of clerking for a judge and helping that judge do his or her job is really indescribable. It’s just so fulfilling. And this allowed them to have more of that than they would have otherwise. So, that also changed. I came in naively thinking, well, I’m a law clerk; everybody knows what a law clerk is and what a law clerk does. I discovered most judges hadn’t been law clerks, just hadn’t had that experience, most trial judges, and they didn’t necessarily know what it is. The reason I say that is…
GW: Well, I’m guessing that meant they weren’t even sure what they could ask, or what you would do for them.
SDM: Well, that would be one of the points I certainly wanted to impress upon them, about what they could ask. And let me illustrate it by quoting what we have… We have boilerplate at the top of every memo we sent to judges, two paragraphs in red, that say, “This analysis was prepared as a function of our role” – because it could have been someone else with me as well – “as a function of our role as law clerks to the trial judges of Virginia. Therefore, it is privileged and confidential and meant for in-chambers use.” Second paragraph, “The weight to be assigned to this analysis is solely a function of the extent to which you find it to be persuasive.” There are other things that have weight because of who says it, whether or not you’re persuaded, like the judge, or even an attorney general’s opinion, that just because of who uttered it, it has a certain amount of weight, their opinion less weight than a judge’s opinion, or especially an appellate judge’s opinion. But I would say to the judges, we want to be persuasive. We want to be helpful, want to explain it, and we want what we produce to be persuasive, but if you’re not persuaded, don’t do it. Shred it and put it on the azaleas. Don’t feel like there’s any need to attach weight to it because I did it. The persuasiveness is the whole story, and that’s part of the law clerk role. 
Not long after I had my first “oops” with a research request where a judge said, “Thank you so much for that memo. It was really helpful. I gave it to the parties, and they really were convinced.” I kind of took a breath and… And he had no idea that this was counter to any norm or expectation. I said, “Judge, I wish you wouldn’t do that,” and tried to explain to him, and have had to explain over the time, this is a function of our relationship, the judge-law clerk relationship, and because of that you can feel confident asking me anything you want and I can feel confident saying anything I want. Well, anything I want and should say to a judge.
GW: That’s appropriate.
SDM: That’s appropriate. But not only will we not reveal the contents of a memo to anybody else, we won’t reveal the fact we talked to you or what we talked about, because there’s no need. I mean, it’s within that protected relationship that I hold in the greatest regard, and that’s the basis of how the judge-law clerk relationship works. There are a whole bunch of other things that arise as a problem if these memos start floating around. One thing is that someone could see the memo, a lawyer, and [think] “this will be helpful,” and put it in their pocket. They’re in another case with the same topic and they pull out this memo and say, well… And of course, by the way, yet another problem I’ll get to, if they did such a thing, they won’t say that the law clerk in the Department of Legal Research in the Office of the Executive Secretary of the Supreme Court produced this memo, they would say, “This memo is from the supreme court,” which is even more inaccurate and is a horrible misnomer, even if it’s made in good faith. So, I would urge them, please don’t do that. Don’t share it with attorneys. One of the reasons I put the paragraph in red is because if somehow it falls into an attorney’s hands, they shouldn’t read it. They ought to know, just by the type of memo it is, they shouldn’t read it, but maybe, if it’s in red, I’m in effect telling you, you shouldn’t read it. 
GW: It’s like a flashing neon sign.
SDM: Well, five or six years ago we had an instance where the court of appeals came out with an opinion that resolved, or let’s say addressed clearly, in a published opinion, a question that had been an active question among juvenile and domestic relations courts, a question we’d get questions about all the time, [or] with regularity. We thought we had what was the better answer. It wasn’t a black letter law answer, but we thought it was the better. But we shared both sides with the judges, of course. This opinion, really nicely done, in four little bullet points, answered these questions and gave them a really usable conclusion from a published opinion, the court of appeals. Just what you’re looking for if you’re a juvenile judge with that question. It was so clear that we didn’t write a memo about it. We didn’t need to. The opinion was so well done it was literally self-explanatory. We just said, here is an opinion addressing this question you’ve all dealt with, and I think I may have said what the four bullet points were or something like that. It wasn’t really an analytical memo from us, but it was attached to the opinion. This was a domestic relations sort of question where a lot of people had an interest in what the answer was, and somehow the fact that we had sent this to courts began to be known, and we had lawyers calling the executive secretary, calling me, saying, as if you were asking the time of day, “I understand you’ve written a memo about the such-and-such case. Would you send me a copy?” 
I take some level of umbrage at that, because would you have called the judge’s chambers – maybe this person would have called the judge’s chambers – and said, “Can I have a copy of the memo your law clerk did?” Obviously, the answer was no. The inquiry that particularly got me was from an attorney who, after they got out of law school, clerked for a United States district judge. Really, shame on you, because you really should know. I’m not imputing any bad faith to anybody, or nefarious intent at all. This was just, I think, an ill-considered request, and that’s all it is. It is not a serious mark. 
Because we got so many, at the next judicial conference I reserved some time and we sort of went through the drill again about who we are and why the confidentiality is absolutely essential to our relationship, in part because what if we didn’t have this confidentiality and someone wanted to track how a judge decides things or something? What’s the judge asking about? That would be a deterrent for the judges and totally unacceptable in our relationship. So, I went ahead and explained to the conference of judges that this had happened, and one of the judges later said, “Folks were looking around, and they were saying, ‘Was it me?’” And it wasn’t. It was no problem with the judges at all. I was just reinforcing it, really. I realized that we have such turnover in the judiciary that maybe the message didn’t get through to everybody. You can’t assume that judges inherently know who law clerks are and what they do or the norms that govern law clerks. 
So, our office does what they call pre-bench conference every year for the judges who were just elected. They run through a little mini bar review course. They run through how to submit your expenses, how to do all these administrative tasks. I said, let’s get on the agenda, and our presentation was entitled, “The Care and Feeding of Judges by Your Law Clerks.” Explained who we were, first of all – we’re here, and please, if we can help you, we want to – and talked about the need for the confidentiality. I also used that occasion to talk about a subject we’ll touch back again, which is one of our roles is advising the accounts payable department about claims that are made under the criminal fund, because we pay any number of things under the criminal fund, but we only pay those things that are provided for in law.
GW: In the statutes.
SDM: A statute, or there are occasional things where these are clearly provided as a result of constitutional law, a longstanding set of opinions about the right to counsel and other rights about filing fees involving marriage and parental [rights], because these are fundamental. So, we have said, normally an attorney might not be appointed, or we wouldn’t pay for an attorney if it’s a civil context, normally, but if it’s one of these cases where it’s a constitutional right that’s being adjudicated, then you would. But by the same token also saying you need to realize if it’s not one of your regular standard understandable appointments, if it seems like it’s on the line, think about it. If you want to call us up and ask because I don’t want someone to render service and then we not be able to pay them, and sometimes that happens. At any rate, that was a more proactive role which we still continue in letting them know who law clerks are and what law clerks do. 
A secret, I guess, into… I was reading a biography of Justice Joseph Story recently and the biographer, a wonderful judicial historian named Kent Newmyer, talked about Story’s approach and how it sometimes explained some of his decisions in slavery cases that people would have been disappointed in, even under the norms of the time. He talks about Story’s concept of role fidelity. Story would often operate in a really formalistic way: this is what the role is and you stay within the role. Well, law clerks, we have a role, as I’ve just described it to you, really shaped by those norms. Richard Posner, the renowned federal judge and university professor of Chicago Law School, refers to his law clerks as the courthouse mice – they’re scurrying around but kind of in the woodwork, or behind, and in a certain sense, yes. A judge once called me up and said, “I’ve got the parties here. Can you get on the speaker phone with us?” No, Judge, I can’t. I’m happy to talk to you, and if you like what I say, use it all. If we do a memo for you and you want to use it word for word, our names off, because you’re convinced, then please do. But when you do, those are all your words. They’re not mine. Again, it’s staying in that concept of role fidelity. 
But I truly love being a law clerk and it has been just a… We sometimes quote the Wizard of Oz when talking about our role: “Pay no attention to the man behind the curtain.” I don’t mind the limited role in the least. I never was someone who desired to stand on the sand in the arena in front of the emperor. That just doesn’t appeal to me. So, being here, in kind of a monastic setting, is what did appeal to me.
GW: Clearly, because you did it for decades. I can tell you really enjoyed – and I’m sure you still enjoy – doing research. Were there particular types of questions – and I don’t need specifics – but were there particular types of research that you really enjoyed more than others, let’s say?
SDM: Well, one type of research that is usually, by definition maybe, more challenging and more fun because it might be where you’re having to stretch your imagination, is when judges call – and they always do – about new statutes. You have a new statute that hasn’t by definition been interpreted by a court. You might have gotten an attorney general’s opinion on the subject in years past, and you’ve probably got opinions around it for different aspects of this general topic, but not on this specific topic. So those are always kind of fun. I’ll tell you another way that is fun, and that’s when we expand the law clerk role to be really staff attorneys, and my attorneys now, as I said I had four of them, and they’re all staff attorneys because, thank heavens, they don’t leave.
GW: By staff attorneys, to me, that’s inferring not necessarily recent law school graduates. They might be individuals who actually have had perhaps some experience in practice?
SDM: They all have. 
GW: All have experience in practice, and they’re not there for a limited time. This essentially is a professional career attorney position.
SDM: The four longest-serving attorneys who worked for me – one of them now is the director of legal research – were with me for a total of sixty years combined experience. We actually went through a period, our Indian Summer from 2008 to 2017, where we didn’t have any turnover in the department at all, which was just great. So, you have this group of attorneys, and they’re all still there – so very little has been lost by my retirement because they’re all still there – who have broad experience, who know the judges and the judges know them. 
So, research regarding new statutes is important and interesting. Probably one of the most dramatic examples of that was with new legislation. In 1997 the General Assembly enacted a parental notice statute for juveniles seeking an abortion. It was necessary to present a document showing that the parent had been notified – not consented but notified. That’s later been changed to parental consent. But, to fit the statute in with prevailing constitutional law at that time in the late 90s, you had to create what was called the judicial bypass option so that you could go to court and get the permission of a juvenile and domestic relations court judge to authorize that minor to have an abortion if they could convince the judge that it was in their best interest or that they were sufficiently mature to make a decision for themselves in this regard. When that passed there was great consternation in the courts because this is the very definition of a hot button issue. It was then and still is now. There weren’t going to be that many new cases. I mean, juveniles were already, some number, receiving abortions in Virginia, a very small number, and that number certainly wasn’t going to increase. It probably decreased. It was not going to have a huge caseload impact on the courts at all, but it was going to be such a high-profile issue with such high stakes in each individual case that judges and clerks were particularly concerned about doing the right thing, and they knew people were going to be looking. 
That was one of the most widespread sets of research we had to do, because we also advise… I work with my colleagues who in turn work with the district court clerks and circuit court clerks developing procedures, but they come and ask me for legal analysis, so this was going to impact the clerk role and practice as well as the cases the judges would have coming before them. So, we needed to research. What we were primarily concerned with researching is making sure that the process in Virginia comported with the federal constitutional requirements. Two goals in implementing, really with every bill but particularly stark in this regard, was we need to develop a procedure first of all that’s going to be legally sound. My nightmare was a federal district judge saying, I’m striking this law down because the clerks were told incorrectly how to… No. We wanted it to be absolutely legally sound, but we also had to create a process that works, because the whole point of clerk process and court forms is to provide a way for people to vindicate their rights, in some cases with the expectation they may be having to vindicate their rights pro se and on their own. So, that was a very big challenge in this area. 
The law was a unique law, had many unique aspects, because of particularities of this topic. For example, a juvenile court had four days to hear the case, and if it wasn’t heard in four days then, by law, the petition was granted. If it got appealed to the circuit, the circuit court had five days. Upon request, the court would appoint a counsel for the underage petitioner and could appoint GAL [guardian ad litem] also for the petitioner. And of course, we have these short time frames because time is absolutely of the essence. So, we spent a lot of time having to develop to be sure how can we get these petitions filed before the judge. Some places don’t have juvenile court but every other week. That’s not going to do. We’re going to have to arrange for video conferencing or for some other way because these cases must not be continued. So, that was a challenge to do that in terms of clerk organization and in terms of creating court forms that were going to be vehicles that could readily be used, because again it’s going to be filed pro se in almost every instance, even if it doesn’t proceed pro se. 
As we began to develop the form, and as we worked on the process, I realized there were all these additional legal problems. Well, the statute that was created for this says the proceedings are confidential. Of course, you would expect that. But that doesn’t answer the question because most juvenile court proceedings are confidential – not all of them, but the ones you think of as the core juvenile [cases] are confidential – but confidentiality was defined in the juvenile code, meaning that the only people who could see that file were the parents or certain court officers. Well, obviously that definition of confidentiality is not going to work because it would be a meaningless right. So, we had to teach clerks, because when clerks would hear the term “confidentiality” they would think, okay, somebody is going to come and ask to see this file and if you’re in one of those boxes you get to see the file and if you’re not you don’t, and that was not true here. So, in developing our educational materials for judges and for clerks, I used the term… I said these were not just confidential, this was an instance of deep confidentiality, meaning all those other instances of where someone could look at the file are not applicable. 
Well, in connection with that, that also leads to another legal issue. In juvenile court, when you come in and file a case it’s common for there to be one party at issue, say a particular juvenile, in a bunch of cases. It could be they file for a custody case, and then afterwards they want a change of custody so they file again, and then they file again, and then they file again. When they create that file for “female petitioner number one,” it would say, “123456,” or however may numbers the court’s using, and that would be their base number. No matter when this person came in for any of these subsequent cases, that would be the base number, but then there would be a dash and what’s called the subsequent action number. So, it would be the second paternity case, or other confidential case, a misdemeanor delinquency, for example, that would be confidential. The first one would be 12345-1 for this particular person. But if the person came in then and filed a petition for judicial bypass, the case number would be 12345-2, and then the next one would be -3, and -4, or whatever. And that judicial bypass file would be kept separately so you couldn’t get to it, but if there were enough other previous and subsequent actions, someone could look and say, well, there’s a -3 and a -5. What was the case that was 12345-4? If someone learned the law and learned that procedure, they might realize that could very well have been a judicial bypass. Even that was too much of a danger, we thought, to skirt. 
So, we had the clerks develop a new case numbering system, which is essential. You have to number it if you’re going to be able to find it again. So, develop a separate system, file it in a separate physical place so that this is truly deep confidentiality. Being super prompt and protecting this confidentiality were two of the prime directives for the court system for implementing this legislation. We worked on that for a long time and a lot of weekends because we were concerned, and judges and clerks were rightly concerned. I presented a set of those procedures. Rob Baldwin, the executive secretary, said let’s present it to the Committee on District Courts, composed of judges and legislators, because I want them to at least know about it because people will raise questions about how we are implementing this. So, we did, and they were happy with our procedures. 
Every July 1 we hold our breath. That’s when the new laws come into effect. The Romans have their own name for July, and the French Revolution did. Ever since I’ve worked here my name for July is “whoops.” Then we discover, what did we miss in the legislation? Usually it’s something very technical, and it’s not till a clerk actually walks the tracks and says, did you know that I can’t quite do this, because of that? Even though we’ve tried to ferret off all the questions. But we couldn’t have one here. So, we wanted to see… And there was a petition brought in federal district court to stay, an injunction to stay the effect…
GW: Of that statute.
SDM: Yeah, of that statute. It was granted. There was an emergency appeal to the Fourth Circuit and so the stay was stayed, and then it proceeded on, and I was pleased that the Fourth Circuit opinion [said] it did not object to our procedures at all and in fact quoted from the procedures in a couple of spots to show that it was consistent with the constitutional requirement. I was very tired that summer. It was stressful. I think the judges and clerks did a wonderful job. The staff attorney who was there with me did a wonderful job. I’m happy with how we did that.
GW: So, Steven, tell us a little bit more about your department’s interaction with – well, not so much interaction with – but the General Assembly in terms of–
SDM: Certainly.
GW: –that role, tracking legislation, staying on top of what’s being introduced that might impact courts.
SDM: That is a role that has grown greatly, and one of the reasons I absolutely needed to have more than two law clerks and not just two rotating and why I’m so thankful and grateful to the executive secretary for having that number. When I started, I was to go over by myself to the General Assembly and find out what’s going on that’s going to affect the courts. The General Assembly typically has about three thousand bills or resolutions introduced and probably a third of those could have some impact on the courts, at least a quarter. I’d never been there before and I was just… It’s a different world, and a fast-paced world. It is very fast-paced. Drinking from a firehose is what it’s like, because a huge number of bills, relatively short period, and having to read and absorb and figure out, and it was challenging. All I could do was to try to find absolute, obvious train wrecks at the beginning and bring it to the executive secretary’s attention, and also we would always present legislation to the various judicial policy making bodies and representatives of the judicial conferences, so they would be the ones who would take a position on a bill. It isn’t for us to take a position; it would be for the judicial conference. If it’s an administrative issue, then the executive secretary might ask us to say something. 
So, I started and I was just watching, and that was all I could do, was to just watch. The speed was enormous. Finally, I don’t know exactly whose idea, or how, but thankfully somebody says, maybe you should have somebody go over there with you. My long-time colleague, the director of the Department of Judicial Planning, Kathy Mays, would go over with me. She had worked for the General Assembly. She had been a legislative assistant to several legislators out of college and then later worked for other state agencies, knew the landscape well, the procedure well, knew approximately a quarter of a million people personally, all well, and they all liked her, as they should. So, I went over there with her. Someone asked me once, “What do you do here?” because I let her do the speaking. I said, you’ll remember back in ’62 when President Kennedy and Jackie went to France and somebody asked him, and he said, “I introduce myself as the [man] who accompanied Jackie Kennedy to France,” and I’m just the guy that accompanied Kathy Mays to the General Assembly. 
So, she was there to help and we could begin to look at the bills in more detail and deal with them in a more measured way and also had the time then to have more hands brought in so that my colleagues who worked with the clerks could see these bills, because there’s so many of them. It isn’t an obvious thing that flashes red and says, “legal mistake.” It may be something very subtle or something that, how the clerk does this, it would be difficult. So, that was a huge help. So, it was Kathy and I, and then another colleague of mine named [Lily? 01:23:27] Hopper – who was here for many years and dealt with juvenile and domestic relations issues – came over with us, and that was just immensely more helpful. If we found a bill that was problematic, we would try to see if there’s a way to solve the problem and still have the legislator have his or her legislative aims met. 
I’ll give you an example. Evidently an attorney was concerned. He had tried to enforce a judgement in general district court that he hadn’t gotten to enforce yet, and it was twelve years later, and you had ten years to enforce it in general district court. It’s a short lifespan because the amount of money at stake is limited, and it was limited even more… It might have been $15,000 or $25,000. So, it was ten years, thinking that, at that amount, if you’re not interested then don’t get it done. That was the considered judgment of the General Assembly. So, this attorney went to his legislator, and the legislator introduced a bill that said you now have twenty years to seek to enforce a judgement in general district court. Okay. That doesn’t, in itself, present an administrative problem, except it means you keep the file for ten more years. So that means you need exactly double the file space for general district court cases than you need now, and I don’t know how many feet, yards, miles of file that is, but it’s a lot, and we figured it out, and we put a fiscal impact on the bill. That’s another thing we do. We read it to see whether we can implement it. Again, we’re not looking for policy. We’re looking for implementability, and here we could implement it, but we also do fiscal impacts because then it would have a price tag.
GW: There’d be a price tag attached to that, would there not?
SDM: Yes, and this was a price tag that probably the locality would have to pay, because they provide the quarters and those sort of facilities for the clerks. So, we don’t object to the bill, but you have to pay the tab when it comes due, and it was a sizeable tab. So, what we did, as I remember – and this was twenty-five years ago – I think we worked with the legislator to make it easier and more streamlined to docket a general district court judgment in circuit court, and then you would get the circuit court statute of limitations. Our selling point was, look, the bill as introduced covered the waterfront. Everybody got twenty years so everything was doubled. Here, they’re still going to have to keep track of the judgments, but if the person hasn’t gotten to enforce it yet but wants to be able to, then they can undertake to take it to circuit court, pay the circuit court filing fee for that, and it becomes a judgment of the circuit court and lives a circuit judgment life. So, that would be the way we would try to address, ideally, any problems that legislation would present for us. 
It’s the speed at which you’d have to do these things that is challenging. When we started, of course, we didn’t have an automated legislative information system so you went over and picked up the bills and the amendments to the bills, and the amendments could keep coming, and keeping track of what’s new… Thankfully we have now, and have had for twenty-seven years, something like that, the Legislative Information System. With the expansion of my department to four attorneys, and then Kathy retired and [we had] a new director of legislative relations, and they got with the… Talking with the executive secretary and me, we decided that the most efficient way to follow these bills is to have one staff attorney follow all the civil bills introduced on the house side and one follow all the civil bills introduced on the senate side, and criminal vice versa, and then when they switch sides after crossover the person who had the house criminal goes and sits in, because you then would sit in on the committees which is where the work and the discussion, most of the time, really takes place, especially if it’s a discussion that’s kind of a fundamental issue and you’re bringing it up and it’s something that’s going to need to be worked on and you have to get a lot of consensus or something. It’s going to have to be worked on, ideally, in subcommittee, ideally before the session. 
We were always open to seeing legislative drafts before the session if people [would say], what do you think? Would this have problems? We’d rather see it before the session because it's much easier to address that then. So, we would have an attorney in each committee following the bills from that committee, which again enabled us to simply look at it in greater depth and really at a micro level. A colleague of mine, who is now the director, says that when the session comes, we change our address. We move into the weeds, and we are down there looking at the jots and the tittles and how is it going to play out to make sure the court system can implement this promptly and in an effective way. 
I don’t have too many other tales from the General Assembly. You know, there are thousands of stories, but I think those basic dynamics are pretty similar.
GW: Well, hand in hand with that sort of annual rehashing of existing law and/or the addition of new laws, tied in with that are the forms the courts use–
SDM: You betcha.
GW: –in order to implement or follow, or court transactions that, again, involve those laws. I’m understanding your office is also involved with those court forms and making sure that they comport with the law, they follow the tenor of the statute. Tell us a little bit about that.
SDM: The court forms have a really deep, philosophical basis for existing, two bases. One is we’re always thinking of the pro se litigant, and some things you just can’t litigate pro se, probably. When the stakes are high, or whatever. But for so many cases, if a pro se person is going to have a chance to vindicate their rights, a form is virtually essential because how would they know how to even begin. And doing forms is in some ways more difficult than legal research because you’re having to convey a complex legal idea or convey a complex set of legal decision points on an eight-and-a-half-by-eleven piece of paper with check boxes in language that a layperson can understand. That is really a challenge, but it is absolutely important. 
The other thing about forms is, when what’s called the unified district court system was created in the 70s, one of the goals is to have a more uniform system of procedure throughout the commonwealth so that nobody is surprised when they do it different here than they do it here. The uniform forms were an effort to do that so that if you file an unlawful detainer petition in one court it’s going to be on the same form that it is in other courts. It’s also an efficiency matter for the judges and their large dockets because that means if you want to know what the rent is, or what’s being asked for, it’s in that spot on the form every time, or should be. [01:33:27] will be. So, it helps the judges move it along, handle their cases; it helps the other side get a more intelligible… I mean, handwritten pleadings are lovely in the 18th and early 19th century, but not so much today. 
Forms also have an educational value in that it will tell someone what it is you need to have to vindicate this right, or to defend in this action, so it has its educational aspect. I remember one way that that played out with legislation is, early on in my tenure here, the two great big events that just changed the atmosphere, at least temporarily, like a big thunderstorm. One was the judicial bypass legislation. The first one was the change for concealed handgun permits. A year after I started, Virginia flipped the legal presumption for getting a concealed handgun permit. Prior to that, the presumption and burden of persuasion was on the person who wanted the permit. You had to go to a circuit court and convince a circuit judge there was a good reason for you to have a gun, or there was no bad reason for you not to. It was a very freeform process and the rates at which handgun permits were granted, I suspect, varied greatly. I mean, the testimony of the General Assembly was that they did. So, the General Assembly again flipped the presumption that if you were over a certain age you were entitled to a concealed handgun permit unless you were disqualified, and then the statute listed a number of disqualifications, the ones you would already know about [such as] if you are a convicted felon and you haven’t had your rights restored. But it also listed other kinds of instances that would prohibit you from having a concealed handgun permit. If you’ve been involuntarily committed within a certain period, under a certain statute. Then if you’d been convicted of certain [things]. Then the General Assembly created this statute where you would be able to unless you were under a disability. So, we had to do a form for this, and many of the individual disabilities were spelled out. They were all spelled out in statutes, some in plain language, about a felony, some with reference to specific statutes, which makes it perhaps sometimes more challenging. Usually, it would say involuntary civil commitment under Title 37.2 dash whatever. 
So, we knew there were going to be a lot of people seeking to get a handgun permit, that would be seeking to vindicate a right that was clearly given to them, and we are obligated to create forms. And this is one where the expectation… I don’t know that anyone ever said it, but clearly to me the expectation was, this is something you don’t have to hire a lawyer to go get, and that seems to me to be a very fair expectation. That’s what we operated on. If you wanted to have a lawyer, absolutely, but [we assumed] most people would not have counsel. So, in thinking about this – and I will at least plead on my own behalf my tender age at the time. I’d only been here a couple of years, maybe three years. So, I drew up a form, and one of my concerns was… I wanted the form to educate the would-be applicant whether or not they were eligible, because when you apply you have to pay an application fee, and I think it included a fee too for a police background check, and maybe some other fees. And generally, it was going to be pretty clear whether someone was eligible or not. You either fit in this box, or you didn’t. There was one discretionary category about whether the commonwealth attorney stated to the court that they believed this person would create an undue risk. I don’t remember the exact language. But that was the one that was not spelled out what exactly you did, and those criteria have been changed. So, I thought, I sure don’t want someone going through all this and then they’re not qualified and they would have had to spend – and I think at the time it might have been sixty or seventy-five dollars. 
So, I thought – you know, I was an older man but I was such a young staff attorney – I’ll create a form that will tell them whether or not they’re eligible as they fill out the form so they would know: I’m not eligible. I don’t want to throw my money away. So, it had nineteen or twenty questions corresponding to the requirements. Each one was a question, and it was: I have been convicted of this. It had some things that were kind of laughable when you ask it as a question. Then I had two rows of check boxes, yes and no, and instructions that if you checked a yes on any of these, you are not eligible. I thought that would be a help to the would-be litigants, and it might have made sense to me that it would be to save somebody some money. The vast overwhelming number of would-be petitioners and people interested in this topic found it not to be helpful, so it was quickly changed, and the responsibility was put in the legislation that the office of the executive secretary – or it may have said the supreme court; I don’t remember which, but we read them as being the same, especially in terms of creating forms – will create the form, and I went and explained to the committee what my intention was, and they were perfectly respectful and understood that I had a really good reason for not wanting to disadvantage any would-be petitioner. But their argument was, people are complaining that this is just too intricate and too worrisome and too burdensome. 
So, they changed the statute to say the form will be created by the state police, with consultation from the supreme court, and that’s just fine. They created a form, and I’ve never had anybody come to me and say this is a constant problem or anything like that. It certainly wasn’t like the problem I unintentionally created. So, I don’t think it ended up causing anyone who could have gotten one to never get one. I mean, that certainly wasn’t the intention. Looking back, I understand how it was a daunting form to fill out, but it was my effort to try to be user-friendly. 
GW: That brings me to the topic of education. You referenced earlier doing presentations at the judicial conferences, and I know there’s one for district courts and there’s also one for the circuit and appellate courts in Virginia. Tell me about some of that and your involvement in that.
SDM: Well, we do presentations for the district judges. For the circuit judges, since they, helpfully, have their presentation… Well, and of course that conference includes appellate judges too, but they have their own legislative version. So, we have historically done a legislative presentation at their conference, which is in May. So, the General Assembly leaves, comes back in maybe April or so for the veto session or whatever, but legislation becomes effective in July. That gives them time to learn about the legislation. So, we would appear there. The first few years I did not appear and do that. I was so new and didn’t know them as well. Then we had some other people stand in, different attorneys from legislative services, I think. But then I began to do it, so I got up and told all the circuit judges all the things the General Assembly was now going to make them do that they didn’t previously have to do. I couldn’t do it during the Covid years, and even before Covid, you know, I had these attorneys again who had been with me for a good long while. I’ve always wanted the attorneys to have as much judge contact as possible because they enjoy it the most. I want the judges to know who they are and [be] comfortable with them. It produces a better product. I’ve got a staff attorney who is so well known and so well versed in unlawful detainer, for example, that she is usually consulted when there’s going to be a change in unlawful detainer. So, we want these people to use this expertise.
So, at some point we divided it between the two senior staff attorneys to do it, but up until then I always did it, and I always started off the presentation with the exact same first sentence, which is, “Please understand that I didn’t write this script. This came from another branch of government.” I always say that in good humor. So, that is always something we really enjoy doing. In years past, as I’m sure you remember, we would have two judicial conferences a year for each conference. Circuit judges would have their mandatory conference.
GW: Their mandatory conference is May.
SDM: And then they would have an elective conference in the fall. The courts not of record had their elective conference in the spring and then the mandatory is always in the fall. Well then the General Assembly budget cuts were such that we have had to go back to just one conference a year for each conference, which is a real shame, and the judges would love it, but it’s been at least twenty years since it’s been that way, I think.
GW: At least.
SDM: So, that leaves the problem with district judges because their conference is not till August, and this legislation will have been in effect well over a month by then, and it is not an adequate response to say to a litigant, “Get back to me after the conference.” An important part of our support of juvenile courts is what’s known as the court improvement project, and they had a conference for juvenile judges, with a grant, that they’ve had for years and years in the spring, so we’re able to work with them and their staff to have the legislation that applies to the juvenile courts presented there. The general district judges, we went on our statewide dog and pony show and would go to six or eight different locations throughout the state and present to them. It’s time consuming for us to do it. In some ways it’s more fun, because it would be a smaller group you’re presenting it to, you can have more of an exchange, and the judges liked it. The judges in Southwest Virginia were always so grateful when people come down and visit them, and we were glad to. So, we handled it that way, but it was more time-consuming but obviously this is absolutely essential. We’d also consult with our colleagues who work with the district court clerks because they’re going to be doing education for the district and circuit court clerks. 
GW: Who was the executive secretary – I believe you’ve referenced him – when you were hired?
SDM: Rob Baldwin. 
GW: Can you tell me a little bit about the history of that department? I know you had a predecessor, but to be honest I don’t know how long that particular office existed.
SDM: Well, Rob, you know, was here from about ’76 until 2005. My predecessor was a gentleman named Kenneth Montero, who retired… Oh, no, he didn’t retire. He left this position in 1993 – which is why I’m here – to become an assistant counsel with the Judicial Inquiry Review Commission, and he had been in that position… I’m not sure. So, he left in ’93. I would say at least ten years, maybe a little longer, but had been there for ten years.
GW: We did talk about the changes. I mean, I can recall when Kenneth Montero was here, and again the law clerks were generally recent law school graduates who came for a year, maybe at most two years, then went on to something else, and of course over the years that’s changed. Is there anything else that you observed in terms of changes in the Department of Legal Research over the years?
SDM: In terms of our law clerk work there is another change I could mention. Part of my role, or my tasks when I started was just finding and sending judges legal stuff. Judges are provided with I think the Virginia Reports from volume two hundred on, and of course the Court of Appeals reports and code, but they’re not provided with anything else, so they didn’t have access to regional reporters or access to federal reporters unless they were in a large enough court where it had a law library and that library did. And judges didn’t all have access – most didn’t – to Lexis or Westlaw. So sometimes, somebody was quoting a federal case to them, or a case from another jurisdiction, and they just needed to see it, so it was fetching the stuff for them, which we’re happy to do. That’s completely gone away. Maybe they call up the law library sometimes for that. But I think most of the judges are really self-sufficient in that regard, and so there’s less of that necessary. 
For whatever reason our memos tend to be shorter than they were when I started, but there tend to be a lot more of them, and maybe one’s a function of the other. We don’t I think have probably the time to spend on each individual memo that we did, not that they weren’t busy back then. I’m sure they were. It was taking them long to produce a memo because it was dictation, bless their hearts, to have to do that. But we can now answer questions on the phone – not with any parties present by speaker phone, of course – but we can answer questions like that. I mean, we do know questions. We have so much more experience now that a lot of times these are questions that we have answered before and we’re able to know, well, here’s what we’ve said before. Or sometimes we will say, “I think we’ve addressed it. Let me go and check and see what we’ve said.” We want to be sure the law hasn’t changed in the interim. So, we’re able to answer more by phone and by email rather than a formal memo, and actually I think the judges… For almost every inquiry, a memo emailed to them is – with of course the two red paragraphs at the beginning of the memo as well as the two red paragraphs at the beginning of the cover letter of the memo. We’re taking no chances. No one can say there wasn’t adequate notice.
GW: So, recognizing the privilege and the privacy involved in the research and the work, do the staff attorneys ever work collaboratively–
SDM: Absolutely.
GW: –or pretty much they’re just working independently on a research problem?
SDM: Most research is done collaboratively. If they get a question they’ve not answered before, they’re not intimately familiar with, the first thing they do is ask one of their colleagues. We’re a very collaborative department, and that’s by intent. I think that adds to the enjoyment, especially with these folks who, we've seen each other for a long time, an appreciation. But it is all very collaborative. If I can have my way, if we have the time, I wouldn’t send anything to a judge that another one of the lawyers hasn’t read. If we’ve got the time to do that it just seems only reasonable to me.
GW: Well, bouncing ideas off of each other and sharing is just the bigger brain trust, so to speak. That person might see something that you maybe didn’t miss but didn’t see in the same light, so I can see how the collaborative process would just make the end product be that much better, at least for me personally.
SDM: I think that’s right.
GW: So, if we think back to February of 2020, and then March of 2020, there were big changes in the court environment because of the pandemic. How did that impact your work and the work of the department? Again, we talked about working collaboratively. It’s a little different when you’re no longer in the same suite of offices and you can go next door to talk to the person. How did that work for you and the staff attorneys?
SDM: Well, for me, there was an impact but there was actually also a double impact because for the last five years I’ve lived in a retirement community. I remember the General Assembly left on a Saturday in March, and on Monday the chief justice declared a judicial emergency, his first of many judicial emergency orders that he had to issue. On Tuesday, my retirement community quarantined itself for about a hundred days, and we could not leave the campus. 
GW: That’s a pretty dramatic change.
SDM: Well, obviously we operated virtually.
GW: You still did your work, I know that. It was just a different configuration.
SDM: It was a different configuration. And I’ll tell you, at that time, I spoke to the director of our community, and he’s a very well-meaning and super conscientious guy, and at one level nobody knew what they were doing then because this was brand new. We’d never had anything like this. So, he was a very cautious person, and I’m living in a community that is among the most prone to be subject to this because you have to be in your sixties to live there. So, totally understandably he was super cautious. So, I couldn’t go to the conference, and the conference wasn’t live anyway. It was a virtual conference – we did that for several years – but it was filmed from here. So, I asked the director if I could come down here, and at least that way be part of the conference, and he said no. It was extremely disappointing. He was very gracious about chatting with me about this and talking to me. 
So, obviously I wasn’t going to do the legislative presentation at that conference, and I hadn’t done the one the year before, but two of my colleagues did. Interestingly, not too long after that, the policy changed in my community, and they allowed residents who worked fulltime to go to the office a limited number of times per week if you made arrangements ahead of time. I’m told by people I know that that was largely as a result of my conversation, or certainly at least partially a result, and, truth be told, there weren’t even ten residents who took advantage of it because they were all retired, except for me. Although, it gave me a potential opportunity for increased income because I had any number of neighbors say, “I’ll give you twenty-five bucks if you let me climb in your truck and get out of here.”
GW: [Laughs]
SDM: Which I didn’t do, of course. But after that period, we could come back, but even still it was… We just had to do that. But at the courts it was even worse. Whatever inconvenience we had, that I had, and that people in OES had, was miniscule compared to across the commonwealth of Virginia, and of course the person who had it the worst, in my opinion – or the hardest – was Chief Justice Lemons, because everybody was looking to him, as they should, and he was, I expect… I won’t say a hundred percent of his time was devoted to this, but I wouldn’t be surprised. I’ve forgotten how many subsequent orders – because the judicial emergency orders had lifespans – how many of those he ended up issuing, but a lot. 
GW: Probably more than two dozen. It was well into double digits I know.
SDM: I mean, he had such a challenge and carried us through that I think as best as could be. An example of a challenge from Covid was, so, you’re not going to be hearing these cases, at least live, so no jury cases for a good long while. You’re building up a backlog. You have to start hearing them virtually. In addition, one particular area of the law that was subject to rapid constant change was landlord-tenant, unlawful detainer law. You’re not going to be doing any of these. This is the most pro se of pro se cases. But in addition, so many of the federal statutes and regulations impacted landlord-tenant relations, so you had federal regulations being issued that impacted tenant rights and landlord rights and responsibilities. You had court decisions. And then you had regulatory guidance from I guess it was the National Institutes of Health, or the Centers for [Disease Control] that were modifying provisions of the Landlord Tenant Act in terms of generally allowing tenants longer. But that law was constantly changing and so general district court judges were constantly having to make sure we tried to keep them up to date on what was the status of hearing those cases. That was huge. As a result, I hope, I think, that people are more comfortable with having virtual proceedings when it’s appropriate, and we’re not talking about jury trials but for hearings especially, and that’s generally speaking I think a good thing. 
GW: So there might be that little bit of a silver lining. 
SDM: It’s a tiny bit of silver.
GW: Making use of the technology. Is there anything else about the role that the Department of Legal Research plays in the judicial branch you’d like to share with me?
SDM: I think I mentioned… You’re going to have to remind me. I’ve been rambling for so long. We work with the judicial policy making committees.
GW: You briefly mentioned that.
SDM: By statute the Committee on District Courts approves the official forms for the district courts, and the Judicial Council also operates to approve the forms for the circuit courts. We have two forms committees – I should have mentioned that – composed of judges and clerks for each level of court because we only see the forms in blank. We don’t see them filled out, and we don’t actually go through and fill them out, which is the only way you would learn [if a form is] put together well or not. So, we have to have these committees meet. I told you about these forms, putting a complex legal argument on an eight-and-a-half-by-eleven piece of paper in language that is lay language is one thing, [but then] fighting about how that form should be – not fighting, but arguing or trying to see what the form needs to say with clerks and judges – was yet another discussion. These forms committees, I said, were a combination of a law school seminar and mud wrestling.
GW: [Laughs]
SDM: Because nothing could be done in court without the clerks. Every law student should take a course about clerks and court administration. I think I’ve learned more about how courts work, especially the district courts, from two longstanding – more than two – people we’ve had here at OES about knowing how to make the court system work as opposed to the intellectual edifice that we’ve created. 
So, we’re there to present the reports from the forms committee to the Committee on District Courts and Judicial Council, if there are any questions from them. We worked with the Advisory Committee on Rules of Court and would help the members of that committee, and judges, and the clerk attorneys with their work, and the chair of that committee presents their report to the judicial council. Oh, the Committee on District Courts, CDC, is also responsible for which traffic offenses and class three and four misdemeanors can be on the pre-payable table, which is charged with speeding, whatever, and you can send in the money – or pay online now – and not have to come to court. Of course, that is tantamount to a guilty plea, and we spell it out in all the notices, but it’s a great boon to the court system and to the judges and most importantly…
GW: To the clerks.
SDM: And to the clerks, and also to the public. Again, it’s only traffic infractions, as defined in the code, which doesn’t include all motor vehicle violations. Reckless driving is a class one misdemeanor so it’s not a traffic infraction: it’s a crime. The same thing is true for DUI, of course. So those cannot be pre-payable. It is only the smallest class three and four misdemeanors which are payable by fine and then traffic infractions which are payable by fine. That’s the punishment for them. Often judges will use traffic school and a deferred disposition, forgoing that if you pay ahead of time, but that’s a tradeoff that you make. 
And then any other studies that the executive secretary would want us to do and to look at and report on. There was a bill within the last ten years that directed us – no, it was a resolution, I’m sure – that directed us to study the use of law clerks in the courts and in judges’ chambers – how many were there, how much would it cost, and all. So, we were asked to do that study, obviously because we knew the judges and knew the clerks, so that would be something we were responsible for presenting to whoever needed to know about that. So, we do have occasional other things they ask us to do. 
GW: Switching gears a little bit, Steven, I know both you and your wife, Barbara, have been very strong supporters of the John Marshall House. Would you mind sharing with us a little bit about that?
SDM: Well, back in the 90s, they instituted a program. It’s the Association for the Preservation of Virginia Antiquities. […] It’s now known as Preservation Virginia. They were looking for volunteer guides, so we did that for probably six or seven years in the 90s and would go down there one Saturday a month, generally, and be there by ourselves for the whole day and run the place for the whole day, which we enjoyed enormously. One of the side benefits of that is I got to meet and to know Chief Justice Carrico, who had been a long supporter of the John Marshall House, and that was delightful in its own right, to get to know him. I had the privilege, in 2001, with the two hundredth anniversary of John Marshall going on the Supreme Court, and I was able to assist Chief Justice Carrico with drawing up a resolution. He did all the heavy lifting about speaking to a legislator, of course, and getting a resolution passed commending the two hundredth anniversary. He was also kind enough to get me a presentation copy of the resolution, which I donated to the John Marshall House, so it’s hanging there. Actually, my retirement so far, I’m hoping it will continue to include work at the John Marshall House. I didn’t know what I was going to do when I retired, frankly. I don’t play golf, and I don’t play tennis, and I was thinking, where am I going to…? You know, you think of some sort of volunteer. My wife probably thought I would say, let’s go back to school.
GW: [Laughs]
SDM: So, I went up to the John Marshall House and talked to the director and said, “I’m here as a volunteer to do tours, if you’d like,” because we had been docents in the 90s, and she said, “Let me think about it.” She’s relatively new herself. She said, “Well, how about you doing research on topics affecting the John Marshall court?” I was happy to do that. She told me her highest priority is to do research on the John Marshall court and slavery, and that’s partially because there’s been kind of a big deal discovery. When we gave tours, the understanding among historians was that… I mean, John Marshall was certainly a slave owner. I don’t think anyone suspected otherwise. But we thought he owned twelve, fifteen slaves or so on his property here, which is a whole city block, pretty big block, and then he had a farm on the Chickahominy River, so it was assumed that the slaves were operating in both areas. Well, a historian, using wills and tax records, has discovered and suggests – and it’s pretty persuasive evidence – that he had a great many more slaves than that. He owned a great deal of property in what’s now Fauquier County, and also the other counties, and grew up on the frontier there. His father was a surveyor and, like George Washington, being a surveyor was a good way to learn about the land and to begin to acquire it, and his father did [and gave those lands] to John Marshall. But in addition to that, Marshall himself, and several brothers, acquired lands, significant tracts, in what was called the Fairfax Tract. It was a land grant to Lord Fairfax when it was a colony, and obviously that then went to the commonwealth, and Marshall acquired significant interest in those properties, a number of tracts in those properties. So, it’s thought that he did own a hundred slaves, or maybe more – some people think more – so there’s this interest in what was the picture of John Marshall as chief justice and as slave holder, or, as we now say, enslaver. 
So, to do research about that, look at the cases that his court had dealing with slavery. There are probably thirty-five cases, some who owned the slave, a lot of admiralty cases. This is [wrecks? 02:15:04] in the slave trade, that was outlawed by the United States by then, but not by other countries, and because it wasn’t outlawed obviously it was still going on. Marshall was the chief justice just before the era of Amistad, that movie about a slaver that was captured. So, I’ve been reading John Marshall biographies and Joseph Story biographies because Joseph Story was such a contemporary to John Marshall, and rightfully important justice in his own right. 
So, I’ve been reading those, and I’ve pulled together the cases, and I think one of my tasks right now is to get familiar with all the cases, or as many as I can, and to find a way to teach that to the educators who’ll go out and give tours. So, it’s not necessary for them to read all these cases, or maybe to read any of them, necessarily, but to know about them. What I’ve been looking for are two or three or four cases that would be specifically helpful for them to know about, and maybe to read, so that if someone asks them, or if there was a reason to mention a case that was – and I’ll tell you about one I’m particularly excited about. I never thought I would be excited about the hearsay rule, but I’ve discovered a law review article from Stanford where a law professor, who has taught evidence for twenty years, said he was prompted to go back and look at this by the new question about how many slaves [John Marshall] owned. He said, [he thinks] the origin of the American hearsay rule doesn’t lie solely but is partially a product, or is very much influenced by, a slave case before the Marshall court. He said, “I’ve never heard of this case,” and he’s taught evidence all these years. He says, “It’s not in my evidence book. It will be in the next edition.” 
But it was a slave case, and it was about freedom because it was an allegation that this woman was born free and was not a slave, and her evidence was… Since she was born free, her mother was born in England, couldn’t have been a slave, she… Her great-grandmother was born in England, because I need to get the generations separated, and the grandmother came over here. It was well known, she argued, that they were all free, and so I’m free, and so I should not be considered a slave. The evidence were depositions, so this invoked the hearsay rule, and it’s interesting. Marshall was pretty strict about some rules, certain areas, and this was one of them, and he turned down her petition because it was based on hearsay. 
There were very few dissents, in Marshall’s thirty-four years on the court, to his cases, and he wrote hundreds and hundreds of them. This was a case where there was a dissent, and the dissent was Scalian in its tone. It could have been written by Justice Scalia, in that sharp edge, you know, of a sharp edge mind. It was quite a blistering dissent, and it was by a colleague of his on the Supreme Court who’d been chief justice of Maryland. In those days, if you were bringing a case from the District of Columbia – and that’s where this originated because it was directly from the U.S. district court to the Supreme Court – if you were in the district that had previously been Maryland, Maryland law applied. If you were in the part of the District that had been Virginia, Alexandria, Virginia law applies. That’s obviously no longer relevant with Alexandria being separated. He had been chief justice of the Supreme Court of Maryland. [He said,] “It is our practice in Maryland” – and this woman, by the way, was in the Maryland part of D.C. – “It has been our practice frequently to accord weight and to consider admissible hearsay evidence in slave cases,” in effect saying, I’ve done it myself. And of course he’s saying it in a perfectly appropriate, proper way, and Marshall responds, in essence, in a perfectly proper way: Well, that’s not the case in this case. 
And so, Marshall didn’t accept it, but I found this to be a fascinating case to look at. And by the way, this guy served amicably with Marshall on the court for thirteen or fourteen years. This was his only dissent in fourteen years. So, you look at it, and you think… I mean, he clearly bought into that legal argument in the dissent, and I thought this would be a good case… I haven’t told my boss – who is the director of the John Marshall House – this yet to see whether she agrees, but it would be a case that’s easy to teach because it’s a slave who’s claiming her great-grandmother was free, and because of that she should be free. The evidence is this. The legal issue is this: Do you accept this kind of evidence? And by the way, part of the reason in Maryland the tradition has been to accept it, he’s not claiming every time he was offered it was accepted. I don’t believe his opinion says that. But it says that was the practice. If the evidence itself was probative, if the deposition itself were–
GW: It depends on the nature of the hearsay, it seems.
SDM: –that it would be, and this was the only dissent he issued. So, you could tell someone about this, that this is a case where we say, why did John Marshall decide cases this way? And in all the cases, probably about thirty-five what you might call slave cases decided by the court in his time, he wrote the opinion in, I’ve forgotten, ten or eleven of them, maybe twelve, and the slave lost every time. So, we want to look behind this, and it’s not enough to say that there’s some other factor lurking. I want to see how the cases are decided and why. So, I’m hoping that will provide a teaching tool. I haven’t finished thinking about it, because I haven’t finished looking at that Stanford article a second time. But I think that’s a possible teaching tool for the John Marshall court and slavery. There’s a lot more to read on that. My wife said, as I started doing this, “You’re back in graduate school.”
GW: Well, I was just thinking it sounds like a great subject of an article, to appear in a legal publication. 
SDM: And there have been and there will be. There is a lawyer, a well-known historian, who published a book about this, called Supreme Injustice, about Marshall and Story and Taney, and he’s pretty critical.
GW: Does he mention the hearsay?
SDM: Oh, he mentions that case.
GW: Specifically, he does?
SDM: Yeah. So, he’s pretty tough on Marshall, I mean he’s very tough on Marshall, and he’s got a really good argument. I guess I’m a little put off by how he’s like a prosecuting attorney. There are other books about the subject. Kent Newmyer is a renowned judicial biographer. I mentioned his biography about Story. He wrote one about Marshall. He says, about that case, he says that was a hard case and decided in a really hard manner. Meaning he was rueful about it and he clearly was saying Marshall could have gone the other way, could have readily gone the other way. And Marshall’s colleague in the dissent doesn’t say, “You had to rule that way.” First of all, never could you say there’s no room for discretion for you, Mr. Chief Justice Marshall. He’s simply saying, that has been our practice, and I don’t know of a reason in this case why it couldn’t still be the practice. But it wasn’t the practice in the Marshall court for that case. I want to look at some other ones in detail, and I’ve only begun to look. This is the first one I’ve looked at in detail. I chose to look at this one because I thought this looks promising as a teaching tool. 
GW: Well, speaking of Mr. Chief Justice Marshall, you mentioned Chief Justice Carrico. Any stories or information?
SDM: Well, the John Marshall House has a locket that John Marshall gave to his wife when they were married, came down through the family, was donated to the Marshall House by the family in honor of Chief Justice Carrico and his late first wife. 
So, I had the time with the resolution. I had another delightful time with Chief Justice Carrico. In the 90s, there were a number of suits brought for new courthouses or improved courthouses by the circuit judges, and whenever one was successful and they opened a new courthouse or a refurbished courthouse and they were going to dedicate it, if I had worked for the judges, frequently they invited me to come, which was just gracious of them. I probably went to four or five. At some point, then, I got… And of course, who was number one on the invitation list? Chief Justice Carrico. His secretary, Cathy Listander, called me up and said, you know, it’s getting harder for him to go, because he was near ninety. She said, “I understand you go to these, and if you go to one, would you mind if he rides along?” And before you ask, yes, he sat in the front seat.
GW: [Laughs] It was no Driving Miss Daisy.
SDM: It was delightful to go there, because you could just ask him about… It was like riding to Harrisonburg with Judge Michael where I said, “Well, what about Senator so-and-so?” and with Chief Justice Carrico, all the grand tales from the past. It was just loads of fun. In fact, when I was clerking for Judge Michael is when Chief Justice Carrico started his professionalism course in the late 80s, and one of the first people he called was Judge Michael to come and be a part of the original group to develop that course and to teach it. I remember him saying, after Chief Justice Carrico called him, he told the clerk, “I’m going to be gone this day because Chief Justice…” And he said the clerk said, “You can’t do it. You’ve got a hearing that day.” It wasn’t a trial, it wasn’t something big, it was a hearing, but she said, “You’ve got a hearing,” and he said, “Well, I can’t say no to Harry Carrico.” I certainly felt that way, and I bet you did.
GW: Steven, you’ve mentioned Judge Michael a number of times in terms of how much you’ve learned from him, so I have a feeling he probably greatly impacts your answer to this, but what would say are the characteristics of a good law clerk?
SDM: I would say there are three absolutely essential, of the most importance, characteristics: discretion, and discretion, and discretion. Then there’s some others that are equally important, but discretion, and understanding our role identity. We’re a law clerk with a limited role to help someone who has considerable discretion exercise that discretion wisely. And we’re someone without the gifts that that person has – we weren’t elected – without the commission that that person has. So, we’re called to operate within that. I talked about the time I went to talk to the judicial conference and said, you know, don’t share this with other people, and part of that again is saying, look. What I presented to you is not the law. You could make it the law for your circuit court if you adopted it, but it isn’t. 
So, speak in a different voice. In thirty-one years, I never told a judge – because they would ask – I never told a judge, you can’t do something. “Can I do this?” Judge, you got the commission. I have the status of being an at-will employee for Karl Hade, so I won’t tell you that. I’ll give you the reasons pro and con. But I would never say that, because I’m speaking in a different voice than the judge is speaking in. So, when I told them at the judicial conference, I said understand the different voices, because people would say, “Steve, I want your opinion on something,” and I always would disavow the “o” word. Courts have opinions. The attorney general of Virginia has opinions. The editor of the newspaper can have opinions. And you have opinions, judge, if you write one. But I’m going to give you our analysis and it’s going to be in that different voice. I said, the difference between you speaking and me speaking is similar to the way Mark Twain described the difference between the right word and the nearly right word, and he said it’s the difference between lightning and a lightning bug. I said, “Who is the bug in this relationship?” 
When I was in graduate school, an exciting book, to me, came out, written by Bob Woodward and a colleague, called The Brethren. I don’t know if you remember.
GW: Yes.
SDM: It was based on interviews with Supreme Court law clerks, in part – of course all anonymous – about all these things, and of course I read it. Every law student read it. But we all knew [that] it was the kind of book you should read under the cover at night with a flashlight. Every once in a while, you will see an ex law clerk produce some exposé, or kiss-and-tell, about their time there, and I’ve looked at a couple of them, but I know to take it with more salt that any diet could stand. In fact, the one thing that still mystifies me about what law clerks say… There was a law clerk that wrote… I can’t remember who he clerked for in the 80s. He gave this recent exposé, he was a U.S. attorney in California, and one of the well-known circuit judges on the Ninth Circuit at that time said, that guy’s never appearing in front of me. Edwin Chemerinsky, also a well-known legal academic, he wrote – and the article was in the Yale Law Journal – he wrote a response saying, no, it’s not really that bad a violation for this reason and this reason. 
Well, it reminds me, when we were in law school we [heard] about and were supposed to remember the famous footnote number four to the Carolene Products case in 1938, and that footnote is the famous footnote that set out the different standards of review: strict scrutiny versus not strict scrutiny. Well, it turns out, you’d heard over the years, his law clerk, who went on to teach at Columbia University, really was known to say, “I wrote that footnote,” in a way that meant more than just he typed the rough draft, and frankly I found that to be appalling. Actually, when this professor died – he taught at Columbia, was a Harvard alumnus – his obituary in the Harvard alumni magazine listed that as one of the things he did, and I thought, no, no, no! That’s just right out. 
So, it’s all about this relationship that we just have to – because again it’s all about our role and who we are. Sometimes the outside world has a fuzzy identity about us. One reason is sometimes when a judge or somebody would call up, especially about new legislation, and they would say, “Steve, I want to know what the supreme court thinks about this,” and I would say, “Well, you’re on the wrong floor. This is the third floor where the administrative offices are. You’re going to have to go to another floor and have another vehicle for finding out.” What he meant was, because, Virginia being Virginia, we’re not going to call Karl Hade the court administrator, and we’re not going to call this the administrative office of the courts officially. He’s the executive secretary of the supreme court, so it’s the Office of the Executive Secretary of the Supreme Court. 
But you would be surprised how many people out in the field, just as a shorthand, refer to our office as the supreme court, and the judges correct them, and people will say, can that really be a problem? Well, it was enough of an issue that Justice Millette took note of it in an opinion, and it’s actually an opinion I commend to every district judge because it talks about the administrative role of a district court judge and distinguishes between that role and the role of a circuit judge thereby. District court clerks are hired and serve at the pleasure and the direction of the chief district judge, so that’s who a district court clerk should go to for a legal question, and they do. 
But anyway, this was a JIRC [pronounced “jerk”] case, and the facts were that a judge denied a defendant the right to appeal a bail determination. Totally wrong, but denied it. The clerk, a sharp clerk, said, “Judge, that’s not right. You can’t do that.” Didn’t say it in court, but this was afterwards, because the defendant then came and queried the clerk about this. And the judge says, “No, I’ll not change my decision,” or whatever she said. The clerk said, “Well, judge, I’m not sure,” and she said, “If you have a question…” Guess what she said? “Call the supreme court.” And the transcript from the JIRC case…
GW: And for those listening, JIRC is the Judicial [Inquiry and] Review Commission.
SDM: To which you would complain about misconduct by a judge, not a substantive legal mistake but misconduct. I mean, not for something that’s the subject, properly, of an appeal, but misconduct. The judge then testified before the JIRC commission. They asked her, what happened, what did you do, because it was a serious enough omission, and I don’t like saying… I want to be respectful of all my clients, and we all have glitches, and this was a glitch from this judge. At any rate, she testified to the effect that, “I just told the clerk to go and call the supreme court,” and said that repeatedly. So, Justice Millette, about the first or second time that was quoted – and these are quotes that were in the opinion from the transcript – he dropped the footnote and said, “What the judge is referring to when she says, ‘the supreme court’ is the Office of the Executive Secretary of the Supreme Court,” and went on to detail briefly who we were, what the departments are, and said, “So when the transcript reads ‘supreme court’ we are going to treat that as OES.” 
I told Justice Millette, I said, “Thank you for that footnote,” because when people call and act as if it’s the… They say, “I’m trying to find out from somebody at the supreme court,” and people would never make that illogical leap, or would be less likely to, if we were called the administrative court office, or something anodyne like that. I’m not suggesting we change our name at all, it’s by statute, and I’m from Virginia so obviously I like having a name like that too. But that is an example of how role-specific… We are not the supreme court. We are this administrative office that’s here to support the decision makers in what they do. The decision makers we support are the judges. Clerks, in their own right, have areas of discretion where they operate as decision makers, and we have people here, my colleagues, who answer questions from those clerks about… But a district clerk’s first resort is to the district judge. 
So, at any rate, my whole deal is, stay in your lane. When you have these kiss-and-tell stories, it shows you’ve been admitted to a really special place, a judge’s chambers. Treat that with the respect and the dignity that it, you know. So, I always refer to our building – I assume it’s granite – I always refer to it as the marble palace of justice, because that’s the way I think about what we do here. And obviously, being smart, doing research, being a good writer, being diligent, all those things are essential to being a good law clerk, but I think understand your role is absolutely key. 
GW: Is at the top of the list. My final question is sort of a two-parter…
SDM: Well, let me tell you why. 
GW: Okay, tell me why.
SDM: It’s the same reason that you talk about judicial discretion and what constrains the judge, and I’m thinking about John Marshall and slavery now. People think, how could he have decided that? Because then, slavery was legal. He operated under different constraints in a different mind frame, not that he might not have decided that one differently. But you’re operating under these constraints, and the constraint of, you know, we have this role, and the judges have this role, and understand and appreciate that. And the reason roles have to be constrained is because the court system is a counter majoritarian institution in a majoritarian polity. The rest of our polity works by majority and electing delegates and electing senators. You have elections in a sense… You cast votes among the appellate court, but they’re still making the decision on the basis of something that’s counter majoritarian. So that’s why you stay in your lane. As my rector would say, “Thus endeth the lesson.” 
GW: Thus endeth the lesson. So, you’ve shared with us a lot of information about your thirty-one years here at the court. So, my two-part question is, what would you like to be remembered for, or what do you feel are your contributions to OES and the Supreme Court of Virginia, and is there anything you want to share with us that we haven’t covered?
SDM: I can’t imagine what that would be. 
GW: That’s a tough question, I know.
SDM: As I told you, when we were off camera earlier, this was a hard retirement for me [Pause] because of being here and the important role. This has been such a fulfilling experience. I could not have been more fortunate. As someone who believed that if he did his job, and we all did our job as best we could, that the words “equal justice under law”… Our job, as Rob Baldwin described it, was to help the courts get it right, so when we do our job and we help them get it right, then at least in some sense, for a certain period, that concept of equal justice under law becomes tangible, and it is – I don’t want to say, “awesome,” because I don’t mean: Awesome! I mean, it is an awe-full and truly awesome experience to me to be a part of that transformation, because, as you know, I’m just a little fella from Bellevue. 
GW: Well, thank you.
SDM: You’re welcome.
END OF INTERVIEW
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