PAGE  
2
Walter S. Felton, Jr.

TRANSCRIPT: WALTER S. FELTON, JR.

Interviewee:

Judge Walter S. Felton, Jr.

Interviewer:

Dr. Cassandra Newby-Alexander

Interview Date:
November 7, 2014

Location:

 Richmond, VA

Length:

110:28
START OF INTERVIEW
[00:00:00]


Cassandra Newby-Alexander: Okay, so if you could begin by letting us know what your name is, when and where you were born, and the names of your parents.

Walter S. Felton: My name is Walter Shepherd Felton, Jr. I was named after my father. I have a sister, whose name is Myrtle Vann Felton, who was named after her mother. I was born July 28, 1944 in Suffolk. My sister was born a year and twenty-five days earlier, on July the 3rd of 1943. My parents married late in life and so they wanted to have a family, [Laughs] and they did, quickly. Both of my parents were from large families. My father had four brothers and two sisters and my mother had four brothers and three sisters. They were both from North Carolina and both from farm families. They went to school. My father had only very little formal education because of the need in those days to have people on the farm working, both in planting and in harvesting, and there was a precedence of those tasks over school. 
My father was born in 1899 and my mother in 1907, both in North Carolina and not too far apart geographically. They met when my father, who was then working for the Portsmouth Water Department where the lakes supplying the water were all in Nansemond County and the city of Suffolk. My mother had some college education and was a nurse at the old Lakeview Hospital and there met my father and they, again, met, married, and produced my sister and me. 

CNA: Well let me stop you for just a second. Where in North Carolina were your parents from?


WSF: My father was born in Gates County. My sister and I still own the farm on which he was born and the original deed to my father’s father was 1875, so we maintain ownership of that property even today. My mother was born in an area that was a little bit east of there, and that was in Murfreesboro, North Carolina, but truly in George, North Carolina where her parents lived and we visited as children.


CNA: So tell me, why did your parents, or did they ever tell you, marry late?


WSF: I think that there was no reason that they ever gave. They both were doing things in life and they met and were married in the Suffolk Christian Church where they were both members, and the story of their getting together I simply don’t know. I know little other than that she was in the nursing business and he was in the water company business, and never asked them, but my surmise is that there probably was some health treatment problem or some common friends that brought them together. Two of my father’s brothers actually lived in Suffolk too. So I don’t know actually when and how they met but that’s something my sister could inform me on, I’m sure. 


CNA: So, growing up in Suffolk, where in Suffolk did you grow up?


WSF: The first place I recall living was in the second floor of an apartment building. Neither mother nor dad made very much money but we always had good food because they were farm families still then and we had plenty of fresh stuff and we’d make frequent visits to the farm on weekends. The train of thought slipped. [Laughs]


CNA: Well you said that was the first place you remember living, in the apartment.

[00:05:00]


WSF: And it was in a very poor part of town.


CNA: It was in the main part of the city of Suffolk?


WSF: Yeah, it was in the old core city of Suffolk, and actually the dividing line between the African American community and the white community was one street called Smith St. My friends growing up were the African American kids because we simply were young and played together and did everything together. A startling memory that continued in my life was when we went to the elementary school my friends weren’t there. My parents explained it and we went on with our education in segregated schools, and our friends went on in segregated schools, but we still remained friends throughout, just disappointed that we weren’t together. 

From then my father, who was working for the Portsmouth Water Department, was needed to be accessible to the plant twenty-four hours a day and so the water department had a home on the lake for the person who could care for that, and that was in Lakeside which was a middle class community. So we lived in that house until my father retired from the water company, but we were in a fairly nice neighborhood with nice friends, again mixed middle class, some wealthier than others but some like us. But we went to a small high school and middle school then, and elementary school. Even though they were all white the community was small enough so that the education was enriched by people of various experiences in life. The football teams were comprised of people from all backgrounds. We learned to play together. The friendships that we had were crossing economic lines because we were dependent on each other for sports and other activities. 
CNA: So were you involved in any sports growing up?

WSF: I was. We had a recreation league to begin with and I played basketball, baseball, and football. We would get uniforms. We would have one set of pants and different colored jerseys and one set of helmets. The community was divided into several groups – Lakeside, River View, Kingsborough, Central, and Joyner Park – and we would play each other in those sports through the recreation department as we grew up until we got into the organized sports, in high school really, for football, baseball. I didn’t play basketball, I was too small, but I was in the high school band. 
CNA: What instrument?

WSF: I played the cornet. I played football and just didn’t do the marching band during footballs games and during the spring with the other sports. I ran track and [played] baseball at the same time. We were a small high school so everybody participated. So the benefit in my life, I think, of growing up with a diverse group, both economically and backgrounds, again was an enrichment to education that might not otherwise have been there. Let’s see. I was good enough with the cornet that I was in the regional all-state band playing the cornet and had that experience.

CNA: How did you learn how to play the cornet?

WSF: In those days if you wanted to take music – which was offered in high school and even back in the upper end of what would be the middle school. You went over to the high school building when you were in the eighth grade. What would be the junior high school was next door and then there were several elementary schools in the areas of the community. My interest in the cornet was simply you went, and if you took music you could try to choose your instrument, and I chose the cornet and really liked playing it and enjoyed playing it. It helped mathematically, I think, because you 
[00:10:04]

understood the distance between the notes and the half notes and the octaves, and the cornet gave a little coordination with the fingers and the embouchure and the breath, and it was fun and we were pretty good. We would have the Christmas concerts and the spring concerts and then the all-state band regional concerts were there. My parents, though economically not well off, would buy things on time. You know, you bought it on time. My sister played the piano, and still does, taking lessons.

CNA: It sounds as if your mind was framed by those early experiences and the opportunity to interact with people. I was wondering if there were certain individuals who really impacted your life, made a difference, maybe you were very close to them at one point. Do you remember any of them?

WSF: I remember a good many of the teachers and they were all good. When I got to high school I took Latin and there were four years of Latin. There was a woman whose name was Mrs. Brinkley and my sister – who was in the grade ahead of me because of our ages very close together – and I were in the same Latin III and IV, [which] were taught alternatively, so I was actually in the same class with her for Latin. The benefit of the small town in the educational experience was amazing. We had chemistry, physics, college Algebra, and if you wanted to take those courses they were a small enough group that they could afford to give them, and I think the benefit of the smaller school was, in that way, advantageous because of the smaller classes and the [really in-depth demands] because you couldn’t hide in a large room. [Laughs]
CNA: [Laughs] That’s true. Did you have a favorite subject?

WSF: Well, my ultimate degree from college was in English literature with Latin and Greek, but I loved the sciences. To say if there’s a favorite subject, there weren’t any subjects I didn’t like. I just liked learning and was happy to have, again in a small environment with good teachers, an opportunity to do that. 

CNA: Was there something in your household that really propelled you to loving learning in general?

WSF: Well, I can recall my mother particularly. Going back with my father, his handwriting was a penmanship and he would spell phonetically because he didn’t have formal education. He had a wonderful mathematical mind that was required over at the water department with the titration of chemicals to keep the purity of the water and he had a good mathematical mind in terms of he was able to figure out things even though he had no formal courses. My mother ended up going to college. She went to East Carolina – it was called ECTC, East Carolina Teachers College, then – and graduated from there and had some nursing experience, so she was able to do some of that. 
But I think that teachers–. The Latin teacher was Mrs. Brinkley and she was very demanding and gave us a great background. When I got to college I started in the advanced levels of Latin because I’d had everything. Teachers, Mr. Crocker for chemistry, Ms. Lipscomb for English literature, Mrs. Brinkley for the really good Latin, and then in the mathematical there were good teachers but probably the best was in a course that was called College Algebra, or College Mathematics, and that was taught by an adjunct who was a CPA, who really made math fun and challenging.

CNA: You had mentioned earlier that when you were growing up you had some friends that you would later not be able to go to school with, and I was wondering, did 
[00:15:02]

you keep up with those friendships?

WSF: Not after we moved away from that corner apartment building out to the lake. The African American community began really along that street on both sides north. In fact the two elementary schools were no more than a good block away, which was even more disturbing, because we wanted to walk to school with them and they wanted to walk to school with us and then all of a sudden we were with people that looked like us. But the area for moving away from that mixed community, as I would call it, to really an upper middle class white community that had homes around the lake area, was a different experience so we never did maintain contact at all after that.

CNA: That shift in your community surroundings, how do you think that impacted the way you saw your world?

WSF: There was always a question because we were of the same color, and the segregation was really–. You know, the Norfolk schools were closed by Massive Resistance, as you recall, and some of the white students came over to Suffolk High School. We were wondering why they were coming over and were told that they were shutting down the schools over there. Now, they didn’t do that in Suffolk. There were two African American high schools, one was East Suffolk and one was Booker T. Washington, and we never played each other in football and we would wonder about that. They had tremendously good athletes and we would love to have played with them, even against them, but it just wasn’t to be. So it did impact me, why simply because of the difference in our physical makeup and color we were not allowed to be together. It does impact one. 
CNA: Now, when you were in high school you had to make a decision about where you wanted to go to college, so I was wondering what influenced your choices.

WSF: Money scholarships, because we were poor, and I’d had a good high school record. And again you could be in band, you could play sports, you could do Key Club; [in a small school] you could participate in a lot of things. So I had enough of that stuff, but then at that point in time it was: where do you want to go to school? My parents would have loved for me to have gone to a North Carolina school where the farm was, [Laughs] you know, UNC and some of those were popular schools then, and then I applied and was accepted to UVA and some other schools. But one of my closest friends who lived nearby was two years older and went to the University of Richmond and two of my high school classmates wanted to go to the University of Richmond. My parents were very candid with me, you know, “If you want to go there, apply and we’ll see if we can find a way,” and I did and I was accepted and got some financial assistance, so there I went. 

CNA: Now, did you feel as if you had a choice not to go to college?

WSF: I did. It was more that in the time when I graduated from high school in 1962, you know, there was the feeling that–. My parents desperately–. My sister went to Longwood College and she wanted to be a teacher, and in those days you could get loans and if you taught for a few years the loans were forgiven. So she was doing well in Longwood and eventually did become a teacher and retired, well it’s a long time ago now, but she spent all of her life teaching elementary school, most of it in Virginia Beach where she met her husband. 
But for going to college, people went to college, I mean from Suffolk High School. The majority of people went to some college, which was an interesting thing. A few did not. A few went on into trades, some with the shipyard, getting an education there; others in family businesses; others just got jobs. But the majority of the students 
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went to college, so it wasn’t a peer pressure but it was sort of part of what was next in life.

CNA: So I assume you were excited about leaving home for the first time and going to Richmond?

WSF: We did. One of my dear friends – and there were a group of us who were from Suffolk who went to the University of Richmond, and we were all in the same fraternity, have maintained close contacts over the years, and the person in my class, whose name was Jimmy Russell, went and Jimmy had a car. When we left, of course your parents took you there, and I know that even with scholarship there was still a financial strain. My sister was in Longwood with the loans but it was quite a financial strain on them, but never complained as long as we were trying to better ourselves. But in Richmond, and Jimmy Russell with a car, we made a pledge that we would not go back to Suffolk until Thanksgiving. We weren’t just going back. We were going to stay there and stick out the transition and all that. That promise didn’t last. There was an annual football game played in Suffolk called the Peanut Bowl, played various teams around and there was the Peanut Bowl Parade and all of that, so we had to go back. [Laughs] 
So we didn’t keep our promise, but it was nice because by then fraternities were there. My parents said, “We can’t afford a fraternity. If you can work and do what you want to, and you can join the fraternity and keep your grades up, that’s up to you.” So I found a way to do that too and ended up getting some scholarship in later years from the fraternity. I was a Sig Ep and Sig Ep was founded at the University of Richmond so we were Mother Alpha, so we could get scholarship aid and that was more money to help pay for education. So, yeah, the fraternity, going to college, and not coming back home: we did what most people would do in that day and time, and then gradually you didn’t go back home. You stayed because your friends and the community in which you were serving was the community of the college, particularly the fraternity.
CNA: Now when you went to the University of Richmond had you made a decision at that point to major in English?

WSF: I absolutely had no clue what I would major in. I loved math, really, and there was a Dr. Monk and [he] would come in and say, “Math is easy, easy, easy,” and he made it easy, you know, Venn diagrams and everything else that we could do. It was fascinating. I just liked math, and I liked sciences. The shift came there–. In the English department they had very, very–. Dr. Peple was just a wonderful man, and Dr. Ball, and some of the others whose names unfortunately will come to me at some point in time, but they were just tremendously good. You read in-depth and you learned about social differences through the great literature. There was a Dr. Talbot Selby who was the Greek and Latin professor. I’d had four years Latin so I said, gee, I can do this really quick and get rid of my foreign language, [Laughs] and ended up taking Latin every year and then Greek, which was taught on the Westhampton side, and that was neat because you could go over there and be with the women in the Greek class. [Laughs] I was the only guy over there. 
CNA: Was that the motivator? [Laughs]

WSF: No, not really. I just liked it, and I wanted to read Greek and that was the only place I could get it. So I went over there, and it was a very small class, as you can imagine. I think there were eight or ten of us in the class, but we read Plato’s Republic in the Greek and you learned the Greek, and you learned the classical Greek, not modern Greek. I mean that was fun to me because language, particularly the ancient languages and particularly Greek, are very mathematically oriented so you can learn things mathematically by simply learning the languages, and it made sense how things fit together. 

CNA: Explain that a bit.

WSF: Well, I think if you go in, particularly in some of the classical poems, the Aeneid, the rhythms and the iambic pentameter and the beats that the great epics would be in. Plato’s Republic: “Yesterday we went down to the Piraeus,” you know, and you’re 
[00:25:02]

reading it and you learn of all the mathematical society that they had, the building of the buildings that they created, and a little bit in the Egyptian area. You know, learning was not to me a compartmentalized area. It was all going together. You learn some of the mathematical things and you look at the language and say, gees, I understand this now because I understand the cadence of the language, which most languages have. So, putting all that together is the only reason that I just liked the–. There was no subject that I took that I didn’t like. I was a curious student.
CNA: Did any of your instructors really help you to see the connections between these languages and math?

WSF: Not so much so, because the math, you know the people who wanted to go to med school or be engineers – with education that was not available at the University of Richmond but, you know – to get into mathematics and transfer or whatever, but the idea, I think, is the cadence of language and then you suddenly realize that in chemistry you could learn concepts easier, at least I thought you could. To me it was just fascinating how quickly you could learn if you applied some mathematical skills in the language areas.

CNA: So is this something that you came up with yourself, that this was a realization some time in your training?

WSF: I just–. It never dawned on me that much. It was not a part of a planned thing but they just seemed to work together.

CNA: So now, when you were in college and you were having all of these experiences, was it your love of Latin and then Greek that got you into majoring in English?

WSF: Yes, because, you know, you go back with even Beowulf and you’re learning the influence of the classical languages, particularly in English literature. You had the Germanic and the other European influences. But yes, yes. 

CNA: What then made you decide on a career in law? At what point did you make a decision that that’s what you wanted?

WSF: Well, in college the first two years everybody had, because it was in the Vietnam era, to be in ROTC. If you wanted to go into your junior and senior years where you could be commissioned they’d pay you fifty bucks a month, and fifty bucks a month was a lot of money. So I said sure, I’ll continue in the military, and I went and did all the training in Indiantown Gap in the summer, in the mountains, and coming back and commissioned as a second lieutenant. My orders had been received and I was to go to Fort Benning to advanced infantry training and Overseas Replacement Station, Oakland, where it meant that I was going to Vietnam, but that’s okay. My major branch was intelligence and security, as it was called, and that meant anything from reading aerial photos to being out in the field and trying to figure out what’s going on to report back. 
I decided on law school as sort of a whim. In college some of the friends that I had in the fraternity had moved on and were in law school and we would still get together, so I was a little interested in it [but had] no money to pay for law school. But I started applying for jobs like Chubb and Company, insurance stuff, that I thought would be fun in life when I got out of the military, knowing that I had that commitment, and my commitment then was for three years. Then I applied to law school really on sort of a whim because I said I see these people like it, and it was a small law school with a lot of individual attention. So I applied and was accepted, and then the dilemma of: do you go 
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now? Well I was fortunate in having a full scholarship to go to law school. I mean I still had to live and eat.

CNA: How did you get the scholarship?

WSF: Just by applying. Because I knew I couldn’t go, and in the meantime once I was accepted I applied for a deferment and that was granted so I could go to law school. The commitment was going to be for–. My original commitment was three years so there was a commitment for four years, which I thought was a fair tradeoff because I could learn the law in the Army and applying the Uniform Code of Military Justice. 
So I went to law school, got deferred, and then did okay in law school. I liked that too. It was more learning that I was hungering for, new things. I then got my orders and first of course was going to JAG. Now because I was going in as a lawyer I was going in as a captain and I’d had two years of ROTC in undergrad and reserve for–. So I went in as a captain with over, I’ve forgot exactly how many years of credible service, so my pay jumped up. So I went in and went up to the JAG school for the summer and then the next thing was assigned to Fort Gordon, Georgia. 
The assignment was another one of those things where I could have gone in a lot of different areas but I was assigned to the Third Army Physical Evaluation Board as counsel to the board. There were several physical evaluation boards. I was, as a captain, the lowest ranking officer there. My job was to represent everybody who got blown apart in Vietnam. [Pause] It was tough. It was tough because I saw so many young men coming back who were my age with steel plates in their heads, with no arms and no legs, or partially disabled, to represent them before the board to be assured that they got the disability retirement that they needed to get. [Also,] because we were Third Army, that was Benning and Bragg and Gordon and all the combat units, all coming through there. But I stayed and did that for three years and then I asked to be transferred over to the JAG shop, just to get some–. I knew I was getting out of the military, not going to make it a career, and so I got trial experience trying cases, courts martial, etc, during that period of time. 
So then I left and I returned to my hometown where I was going to be a lawyer. By then I was married, had one child, who cost a dollar-seventy-five. Now if my wife had been checked in one minute after midnight it would only have been seventy-five cents [Laughs] for the birth of the child. He was born in Fort Gordon, Georgia. The second child came later and was born over in Norfolk. So I came back to my hometown as a general practicer with a sole practitioner, so I did a lot of trial work, what I really liked to do. Then I had to make a decision as to what I wanted to do, if I wanted to expand, wanted to spend more time, and it was a tough time for the marriage and then that marriage did not last, unfortunately, but a good friend today, is the mother of the two boys, so we’ve remained great friends over the years. 
The difficulty then was, you know, I wanted more. I loved trial work. I just loved juries and just loved trying cases to human beings to make decisions. But during that 
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period of time I got to know a fellow whose name was William Belser Spong, who was in the Portsmouth law firm of Cooper, Davis, and Spong, and after his stint in the Senate he came back and became dean of the William and Mary Law School. At that point in time they were looking for somebody to teach the trial advocacy course and some other courses and the state then had statutorily created what was known as the Commonwealth’s Attorneys’ Services and Training Council. What had happened, there were lots of grants for training for prosecutors and as the state population grew the part-time prosecutors – that is those who could have a private practice and do the prosecution – were just not able to be done in the larger areas, in the cities and the metropolitan areas. So they wanted to move to a fulltime prosecutor system and they created this training, and the training was created to be part of the William and Mary Law obligation, so I was hired then to become the administrator and that was really training programs for prosecutors that were more intense, more able to get the new ones to the old ones and make it worthwhile to have a better quality training, because the law was rapidly moving along. 
That job required me to teach, so I ended up–. Half my salary was coming from the executive branch, half of it was coming from the college, and after I don’t know how many years they said, “This is silly. We want you to teach.” [Laughs] So I ended up just teaching and somebody else took that over. Part of the reason was that in that training course there was–. Each year the new commonwealth’s attorneys would come and we would train them. You won the political battle but now you got to know all the stuff that you have to do, both in terms of hiring, firing, changes in the law. By then the program was going very well and the beauty of the program was the prosecutors themselves developed the training because they knew from their fields, from the metropolitan areas to the rural areas, there were a lot of differences and to get the [newly-required] CLE credits to maintain license they wanted very good training programs. They would have the committee and the committee was just a group of people, Bob Moran from Northern Virginia was one of the instrumental ones, Pat Graybeal, Linda Curtis, a lot of the names that you would know from around the area, Bob Humphreys from Virginia Beach and Bill Petty, both of whom are colleagues now on the court, in Lynchburg. [They] developed professionally-run, good quality prosecutors’ offices. 
Well, in the meantime, the law school thought I ought to be doing more teaching so I went to the fulltime faculty then, but there was an interruption. One of the people that we had trained was a fellow in Henrico County, his name was Jim Gilmore, and so Jim Gilmore was pleased with the type of stuff we had and he ran for attorney general and he got elected. Now part of my role with the commonwealth’s attorneys was to represent that segment of law in the General Assembly before the Courts of Justice Committee, following the legislation, testifying why it was needed, what it was needed for, and so I did a lot of that and one of the folks who came through that training we did at the law school was Gilmore. So a couple of years later he got elected to be attorney general and at that point in time in the state’s history a couple of things were happening. George Allen had promised when he ran for governor to abolish parole, to reform the juvenile justice system, and then the state owed federal retirees about three quarters of a million dollars, almost a billion dollars, because the state had taxed federal retirees but not state retirees, clearly a violation of the law. So the only way Virginia did not have class action suits was to try to craft some legislation that could do that. 
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So he came down, and my younger son then was a senior at Walsingham Academy in Williamsburg and he was a very good athlete, very good soccer player, and I said, no, I can’t do it. I’m at the college, I’ve got a schedule that allows me to see my son, the younger son, play in all the sporting activities, and I didn’t want to miss those moments before he went off to college. So I told him I couldn’t do it and he said, “Six months. [Get me through] the first session.” So I went up there and ended up staying, going back and forth, and finally I said I just can’t do it all, so I came back to the college. [Laughs] Then, son of a gun, if he didn’t get elected governor, and so he said, “Can you come up and help us?” Now there was a fellow by the name of David Anderson who was his chief deputy at the attorney general’s office who was a very, very bright guy, so he came on initially as the governor’s counsel and director of policy but he then had a growing family and wanted to move out into the private sector. So he comes in again and says, “Will you stay here and do that job?” So I did, and then I said I’d do it for a year or two and I’m going back to the law school, where I loved to teach: bright minds, fresh things, just the energy in that atmosphere. 
As we continued we got the retirees taken care of, we got parole abolished when he was attorney general, we got all that stuff that needed to be done done by the politicians, so I said, “I’m going back home,” and he said, “No, just stay on as senior counsel to the attorney general so you can come up here during the session and help us with legislation and I can have you here and discuss things with you.” He made it known that he just wanted me to talk. It didn’t mean that he would take anything I said. [Laughs] He just wanted me to talk. So, we did that, and then all of a sudden, gee manee, the guy gets to be elected governor, and I said, oh no. [Laughs] So I went up, and David Anderson was still with him then, and when David left to go to private then I became counsel to the governor and director of policy and we had the doing-away with the car tax, [which] was one of his brilliant ideas. So that’s the policy section, so there I am in the middle of all that stuff again. 
We went through 9/11, which was one of the most remarkable things that ever occurred. I would commute from Williamsburg to the capital. It only took about an hour; I’d go up Rt. 5. We lived just off Rt. 5. I’d married again and she had two girls and I had two boys, [00:43:26] Bobbsey Twins, all fine, and when I would be driving up back and forth when the session was in he insisted that I not drive back late at night, because the legislature often did, so I told him I would find a hotel or motel to stay in, and I did. Then he wasn’t really happy with the motel [Laughs] that I’d chosen to stay in so later the mansion had been renovated so he decided it would be better if I stayed in the guest house during the session, [Laughs] so I did that. 
During the Gilmore administration the things that we did were going along pretty well, and we had CNN on TV so we could get an idea of what–. Because in the meantime Gilmore becomes chairman of the Republican National Committee and we had to isolate and seal off everything so that there was no interference with the governorship with the political job on that side. But we were up there and we were watching and we saw the first plane hit the tower, and the governor’s scheduler came over and said, “Did you see that?” and I said yeah. We were the only–. I mean I was up there at 7:30, 8:00 in the morning and we were the only two there that were watching the monitors, and we 
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couldn’t find the governor but he was with the executive protective unit. He was on his way over; we just didn’t have radio communication or telephone communication with him. 
But from that day on–. I remember getting a call from one of the members of the House of Delegates and she called me on the private line and said, “Walter, I think I just saw a plane crash into the Pentagon.” Now, during that time all the computer centers in Northern Virginia, everybody was panicking, nobody wanted to stay. We all vividly remember the planes dropping out, no rental cars, we had massive jam-ups in the two tunnels because there was a fear that any tank going through there–. The military was crazy; they wouldn’t let people on the bases so there were huge traffic jams. We had two nuclear power plants. We had all the water supplies. We didn’t know what was going to come next. 
So for that good period of time it was just a horrid, horrid experience, trying to figure out what was going to be going on in Northern Virginia, were there going to be other attacks. We had the huge military presence. The upgraded security was creating traffic problems. It was long days, I mean sixteen hours some days, going back and forth, just trying to figure out what was going on. The emergency system teams took their opportunity to get things going and eventually of course, as everyone knows, we made it through it, but it was a tough, tough, tough time. We were doing things we never thought we would ever see or have to do. The governor, I think, did a wonderful job. When the plane crashed and they shut down Reagan Airport, it’s just not keeping planes out; it’s all the ancillary businesses from the cabbies, to the shops, to the rental cars that were suddenly shut down and, you know, no jobs. We were looking at the unemployment compensation trust fund and how long that could last and what could we do. And Virginia, being a DC suburb, a lot of the congestion up there just was horrible. You couldn’t get things done. 
When it finally ended up and the airports opened we had not enough policemen to stand guard because we didn’t know whether this was the first of a series of attacks that would occur or whether it was an isolated event where the three planes were hijacked or what was going on. So we were just constantly trying to figure out what the next step would be, and we gradually moved back into trying to figure out how we could keep the trust fund going, what were the governor’s executive authorities, what he could do, what he couldn’t do. The General Assembly was trying desperately to keep the laws in shape and the cooperation between the branches of government was just very, very, very close and tight during that time, which is nice to see [Laughs] in these days. But that part of my life has left a very, very indelible memory of everything, you know, the tragedies that were occurring and no jobs in Northern Virginia, nobody to get people jobs, running out of the unemployment insurance trust fund, closing highways down, whatever. 
But that ended, and so at the end of the term I’d stayed with the governor, and part of that is because he married a woman whose name was Roxane Gatling. Roxane Gatling’s mother taught both of my boys in kindergarten in her house. The First Lady’s oldest brother was a high school classmate of mine, so that part of the closeness was there. So I stayed till the last thing, and it’s a tradition: when the cannon shoots the former governor then leaves and the new governor begins the operation. It’s funny watching because there’s so much security all over the place, on the rooftops and 
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everything else, during these events and you don’t see any of that. But what quietly happens, the two meet in the old senate room, the existing governor hands the keys to the mansion to the incoming governor, and then once he comes back with the First Lady they take a solitary walk back over to the executive mansion and the executive protective unit takes him one last drive back to their home. But it’s a quiet scene that’s sort of there, another sort of passage of power that’s had so much ceremony and so much meaning to those people. 
I went back. Tim Sullivan, who had been the dean of the law school for a lot of my comings and goings, we did the inns of court, the I’Anson-Hoffman Inn of Court, named after Red I’Anson and Beef Hoffman. A funny story about Beef Hoffman, who was a great US District Court judge who, along with Red I’Anson, struck down the desegregation laws, and Beef Hoffman, who is a huge character, said that when he was going to be buried he wanted to be buried face down. He said, “The Fourth Circuit’s going to reverse me anyway” was the story he would tell [laughs] . . . great people in those days. 
But we did this inn of court and Tim Sullivan was then dean and the person who was then the chancellor of the college, [Justice Warren E. Burger], had just retired as Chief Justice of the United States Supreme Court to head the [Commission on the Bicentennial of the US Constitution.] So Tim was in the dean’s office and he had called me down and said, “I have a note from Verkuil,” who was then the president, “from the bicentennial commission [asking] why does the oldest law school in the country not have an inn of court,” because Burger was instrumental, with Rex Lee, who was the solicitor general and then dean out at Provo. So we started out doing all of that and got some great people together and that inn was the first in Virginia. 
But when I got back there I was just as happy as I could be. I was going to be teaching again; I had no other responsibilities; that was it. I then get a call. Gilmore had been elected governor. Then I left and went back. I came back the second time I was there and then, okay, I’m finally here, and then I was up debating Brian Moran at the University of Richmond in what was the Conrad-Maddox Debate, it’s an annual debate about current things that were going on, and as I went there I get this call to come by the General Assembly building the next day. There had been a vacancy in the Court of Appeals and the two candidates were deadlocked. The senate had one candidate, the house had another one, and ne’er the twain would meet. So [he] just had a simple question, “Are you interested in being a judge?” and I’m just getting back to this bucolic academic world that I love, and I said, “Yeah, maybe.” It’s long-term security, I think, so I went and filled out the application. 

That was on a Wednesday night, I went by Thursday, never told my wife any of this, and went in to–. Then there was the . . . Hunter Andrews. . . they had a citizens’ group that met to vet all the people who were interested in the job and then you went to various bar associations who were meeting then because of this deadlock and the candidacy was wide open again. So I did all of that, and still never told my wife, and filled in the–. I don’t know whether you know: the judicial application form is very detailed and everything you’ve done, or should have done, or didn’t do, or should not have done is on that thing. So I got it all completed, filled in, and then I was informed that, because of the deadlock, I would be voted by both houses. I was acceptable to both houses to be a judge 
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on the Court of Appeals. 
And about that time – again I’d never told my wife about this – and so–.
CNA: Now, I have to ask you why.

WSF: Well, you know, I’d been coming and going so much [Laughs] and I told her I was settled. [Laughs] I was back at the law school. We can have chambers where we live, but I didn’t want to say, “Okay, here we go again,” until things happened. So the caucus met on a Monday night. I was actually over at the law school preparing for class the next day, reading back through the cases and some notes, and I get home and she said, “I got the strangest phone call,” and I said, “Well, tell me about it. Is it something that we need to be concerned about?” She said, “Some guy said, ‘How does it feel to be the wife of a judge of the Court of Appeals?’” and Kay, my wife, said, “Well, he’s not a judge. He’s a law professor. He’s over at his office. Here’s the number,” [Laughs] and that was it. [Laughs] So I got back home and she told me about this and I said, [Laughs] “Yeah, well, we’ve got another change, but this is the last one, I promise you. I promise you, no more,” [Laughs] and, God bless her, she was patient. So that’s the story of how I got to be where I am.

CNA: That is an incredible rollercoaster journey that you went on, and I wanted to kind of backtrack and sort of fill in some of the questions that I have about that journey. I actually want to go way back to your law school experiences. You said it was around that time that you were married for the first time, so I was–.

WSF: Just after the first year, yeah, of law school.

CNA: So how did you–? Well, let me ask you this: what was your wife’s name?

WSF: Mimi, Miriam Louise Edge, delightful woman.

CNA: How did you two meet?

WSF: Her father was with one of the chemical companies in the Richmond area and had been transferred from Memphis, Tennessee, where her life was. She enrolled in Westhampton College and we met on a blind date. We liked each other so we became pinned with the fraternity. She was my Sigma Phi Epsilon sweetheart, as the song would go, and then we remained pinned and then she moved to Suffolk, my hometown, to teach high school. She was a phys ed [teacher], she was a gymnast, and she was there [in Suffolk]. Then we had our first son, who had been born in the military after I graduated, so we married after my second year in law school. 

CNA: What year was that?

WSF: 1966 was when I entered college, so ’68-69. We were married. We lived humbly because we had no money. Our furniture was the typical telephone cable spool with the Velcro cloth on top. Our furniture was lawn furniture [Laughs] until somebody gave us–. So we were living in a one-bedroom apartment. I had a full scholarship but she was teaching so she was supporting us, you know, from the standpoint of that. She had bilateral glaucoma, and I went into the military one week after graduation and a week later she had the bilateral operation on both eyes. 
So I came back and we immediately moved to Fort Gordon, Georgia where I was assigned to the Third Army PED. Our first child was born there, that was Shep, and then after the military I came back to Suffolk and started practicing law and the second child was born there. The community was, you know, we were sort of isolated and I was working long hours and we eventually just drifted apart, and again she’s a good friend 
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today. In fact she’s in town visiting her grandson, our grandson, and my younger son who live out near Short Pump.

CNA: So what are your children’s names?

WSF: The older child, who we call Shep, is my name, the third. The younger child is Joe Edge, my wife’s maiden name. Her father was Joseph Edge, so it’s Joe Edge Felton. He’s married to Katie Soule. They met really when I was in Suffolk and got to know their parents very, very well. They had met each other and then hadn’t seen each other in years, and both of them were living in Richmond and just inadvertently ran into each other. They got married and they have little Andrew, who’s now four. 
But Mimi moved up to Richmond and then Joe spent a couple of years with her until he got ready to go to high school. She was getting remarried then and moving out of the area and Joe wanted to stay in Williamsburg, where he had played soccer as a young kid, and wanted to come down and live with me. So I said, “That’s fine. I’ll talk to your mom and if your mother is okay with that, you know, so we don’t have any confusion here, we’ll do that,” and he did. He came down and played soccer and went up to Virginia Tech and is an engineer, so that all worked out. She remarried. I didn’t remarry until a good bit later. While Joe was at Walsingham and I was doing some of that crazy stuff with Gilmore then in the AG’s office, you know, I wanted to be sure that I was around. One of the reasons I told him I wasn’t going to do anything permanent was because I wanted to see his soccer games. I wanted to see his basketball games. I wanted to see his baseball games. I wanted to be a part of his life. He had so many friends in Williamsburg from the old days that that worked out very well. Walsingham’s a small school. The dating was group dating, almost. [Laughs] They would all go to the movies together. So it was a good education and then off to Tech. 
So, I got married. Kay, [my wife], has one older daughter who is the parent of ten-year-old twins in Tampa. She grew up in Tallahassee and then moved to Williamsburg and then she had a second daughter, who is now living in Richmond and is engaged to be married. We’re like the Brady Bunch with our families but we’re all together, and Joe’s mother, as I said, is visiting the grandson and I’ll leave here and go by there. Today is her birthday, in fact, so I’ll go by and say hello. You know over years sometimes those tumultuous early years bring character and later on you realize how good a friend you really still are and can remember good times. It’s kind of neat, really, to do that, and the kids are close.
CNA: I have another question, and this takes us back to Suffolk. When you finished your military service and you went to Suffolk, what made you go back to your hometown and what made you decide to pursue private practice?

WSF: Well, I was a lawyer and I liked the trials of cases. One of the reasons I moved from the physical evaluation board over into the main JAG shop was because I wanted to practice law. I wanted to be in court. I loved trial work. I loved the puzzles, I loved the ability to get to the truth through questioning; I just liked that. So I went back to Suffolk and was in practice with a guy that did a lot of trial work.

CNA: Who was it?

WSF: Hugh West is his name, and I think he’s still alive. I haven’t seen him. Of course he was in his mid fifties then and that was in 1973.

CNA: This was someone that you already knew?

WSF: Yeah, I did. He was a trial lawyer in Suffolk, had a solo practice at the 
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time. I ended up separating from him later on and practicing in a shared practice with a fellow by the name of Tom Woodward, who was a very, very good trial lawyer, and that’s when the stuff started developing with the law school and then I went over there. But I just liked the trial and the search for the truth. I loved jury trials and watching individuals take tidbits of things that you would never think that they were picking up on and coming to a conclusion. I mean I liked that.

CNA: So for you this was something that continued the process of learning?

WSF: Sure. Oh, yeah, very much so, and even in the law school where it’s constant learning. Learning comes from inquisitive students and imparting knowledge and trying to keep up with all the developments. Among the fascinating things that would occur would be, you know, like 9/11 and the ability to understand the limitations of the law in that area, but then the necessity for the rule of law to keep the government going. There were fascinating cases in the governor’s office: Earl Washington, who had been convicted of a brutal rape. DNA was beginning there, there were no really good DNA, and dealing with some of the, you know, capital litigation attorneys who were very good. Earl Washington was finally granted pardon when we went through all of that stuff. But other cases that you get involved in at that level, you know, [01:07:07] from down in the Tidewater who claimed he was wrongfully convicted, and going into the court now where we have the actual innocence petitions, and Albert Haynesworth, cases of that nature. You really use the law to continue to struggle to get to the truth. 
So, I’m diverting again, but getting back in the law, the law is such a–. To me, it can’t solve all problems, but it is necessary for the regulation of society, to not have anarchy, and to make decisions are very hard, even as an appellate court judge, because they’re not just pieces of paper. They’re human lives that are impacted by whatever that decision’s going to be in whatever way. So it’s the type of day job that keeps you on your toes and keeps you learning new things, and why, and new techniques from the DNA to, you know, now iris scans and things that can help us get to the truth. 
CNA: Do you think that your early experiences in the JAG Corps, representing these men who were harmed by their experiences in the war, weapons of all kinds, do you think that that had a lasting impression on you?

WSF: I think it did, because the draft was going on to Vietnam and you had a lot of people who went through ROTC, as I had done, but deferred to go law school, who were in combat zones. You also dealt with general officers. I was, as a captain–. There were two full colonels, one lieutenant colonel. One of the colonels had been on the Bataan Death March; the other had been in the military commanding signal corps all over the world; and then a doctor on the board, to try to evaluate these cases. But I think counseling was so important when you dealt with the young bride with maybe a child and with this individual beside you. We saw the older soldiers, who had been forgotten, but they were Korean [War] soldiers who had been mangled and had made it through and now were seeking some break in retirement pay as a result of wounds that they had 
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received then. 
It was a time when you dealt with the tragedy of war. We were then drafting people from Puerto Rico who were sent to basic combat training brigades with very little command of English and then sent to Vietnam, not in groups but as part of those teams. We went down to Walter Reed Hospital in San Juan, Puerto Rico to deal with this one individual, young guy who had been very seriously injured but could not travel and was objecting that he was not a hundred percent disabled. Once you got to seventy or eighty percent you were maxed out. But going into that hospital you realize that here’s this hospital with no air conditioning, but the sun would shine down on a courtyard and the constant Caribbean breeze would be flowing back and forth [01:11:09], but this was even an individual who had a very difficult time accepting why he had to leave Puerto Rico and be sent across the ocean to fight a war he had nothing to do with. 
Those are the types of things that impact you in other ways as you go through life. You see cases of individuals and the cases that we see just with records now – we’re not seeing individuals, we’re seeing trial records – for workers’ compensation cases to domestic cases to horrible injuries and crimes and victims. Law doesn’t solve problems but it regulates the societal response to problems in a way that keeps us civilized. It’s not everybody shooting everybody else but trying to maintain this civilization in an orderly and peaceful society that is done through the rule of law and, going back to the early days, that to me is the beauty of the law. It’s constantly learning. The Supreme Court can repeal our entire education with one case. [Laughs]

CNA: Sure. When you were teaching law, I was wondering, did you have any students or any situations during your teaching that were particularly challenging to you, or may have even changed your perspectives?

WSF: You know, that’s a hard – without thinking back. The criminal law classes usually had a hundred people in them. We talked about everything, challenging them on truisms that they thought, you know, the hardcore people who want to punish everybody, the, “Wait a minute. There’s some people who may be in a situation that others are not because of race, ethnicity, gender,” and getting people to see those things. So there are some hard heads, but generally after you get through with the class and they are able to openly speak their piece and sometimes being rebutted by other people in the class in an open dialogue about what it is we’re talking about here. We’re not just lecturing. You can get a book and memorize it if you want to memorize it. We’re talking about how it plays out in real life, you know, what the dynamics are and what you need to think about as a lawyer. A lawyer must have an open mind and be an advocate for not-so-nice individuals. You have to get out there and be an advocate, and I’ve done that. I understand it’s hard but, by gosh, you raise your hand and you make an oath. That person is entitled to the best legal services you can provide, advice, information or whatever, but that’s your responsibility and you can’t shrink away from it by preconceived opinions. You’ve got to have an open mind and when you take that oath you’ve got to say, yes, I’m willing to take on unpopular causes. But I’ve got to do it in order that there be this wonderful thing we call a free and ordered society. 
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CNA: Once you were appointed to the Court of Appeals, do you remember your first day?

WSF: It doesn’t stand out too broadly. The first thing that I can tell you is I was elected very quickly, with not any prior judicial experience. I’d been a trial lawyer; I knew how to make decisions and weigh sides. There was this wonderful woman, whose name is Mary Maney, who is with me and will retire the same time I do. [She] had been an administrative assistant for Nelson Overton in prior years when he was on the Court of Appeals. When he retired she was up in Richmond, she worked for Pete Stout up here on the Richmond Circuit Court, but she lived in Williamsburg and when my name came out as the person she came over and wanted to talk to me about possibly a job. So I called Pete Stout and Pete was mad at me, [Laughs] because she was so good up there, that he was going to lose her, but I just wanted to talk to be sure I knew something about her. I didn’t know her from Adam, nor [she me], other than the news article. So I thought, wait a minute; here’s a person–. I don’t know anything about what I’m supposed to be doing other than I know I read briefs, write opinions, and decide cases with other people. I tell people one of the nice things I knew about the job is I could not be wrong by myself and they were going to pay me the same thing whether I was right or wrong. I said this is going to be a pretty good job. [Laughs] 
But I talked with her, and there was a delay because the person whose place I took on the court, who was retiring, was Mac Willis up in Fredericksburg, wonderful, wonderful man and his son is a circuit court judge up there now, Gordon. Classical fellow, you know, just loved Latin, loved all the classical languages. But he waited until September, and I was elected in January, so I was sort of caught. I couldn’t do things politically because I was now a judge-elect so I was bound by the canons of judicial conduct. Then when I went up there to talk with Mac about the job, I had plenty of time, and in the Court of Appeals you inherit the furniture from the judge who’s leaving. I have Billy Hodges’, one of the original members, furniture in my chambers now, lovely furniture. But I went up to see Mac and Mac said, “Have you hired a law clerk yet?” I said, “No, I haven’t,” and he said, “Brian here wants to stay another year. He’s going to go into the Air Force JAG and he’s pretty good.” He said, “He’s not a Virginia boy. His parents are here but he went up to Syracuse Law School.” [Laughs] And if you know Mac well, Mac just says things, you know, [01:18:35 in a wonderful way]. So I talked with [Brian] and I said, “Would you be interested? I haven’t talked to other people yet but I just want to be sure of your interest before I start doing that,” and he said, “I really would like to. I’ve got family down there and I really would like to have another year of income before I go into Air Force JAG.” 

So I hired Brian Gagne, and the cases start coming in, and the cases come in in bankers’ boxes – joint appendices, records, and everything else. So my first day on the job the office had been set up, all the computers set up, I had a clerk, and I had an administrative assistant. Now, Mary Maney brought me back a stack of what is known as one-judge orders, and that’s where we’ve got a petition for an appeal and a brief in opposition and what we’ve got to do then is we’ve got to try to decide whether that petition is okay or we need to amend it and either grant it to go to a full panel or to deny it and then they could go to the Supreme Court, if the petitioner wanted. So Mary brought a stack of those and put them on my desk, and I knew something about them, and I sat down and I said, “You know, Walter? You don’t have a clue.” [Laughs] So I got up and I 
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walked back in to Mary Maney and I said, “Mary, what am I supposed to do with those things?” So she opened the door and said, “Brian!” and Brian came down and we learned how to do the things, and I said, “I’m the only one in this office who doesn’t know what I’m supposed to do.” [Laughs] 
So I had the benefit in those early years of two very good people helping, and over the years I’ve had some great law clerks who’ve done well and have moved on to other things in life. I have two very good law clerks now, both women. When we got the second law clerk that was nice because we had a lot of work to do and those extra hands and eyes and young, bright minds who are inquisitive about everything is great. But they’ve done well, so we’re now getting ready–. One of the law clerks has had two children since she’s been with me but she is such a bright, good person that, you know, we could arrange maternity leave, particularly with the extra law clerk, and get along in the meantime. 
The other thing we have is interns from the College of William and Mary Law School who come over, get credit, see how the court really works, what we do as judges and how we think, and so we are inundated with applications simply because of the proximity. I’m ten minutes from the law school. So I get Christmas cards and notes or letters, pictures showing the new babies of a lot of the interns who have been through, so the family neatness is there as well. 
CNA: What process do you use in choosing a law clerk?

WSF: Brightness. Academic success does not necessarily translate to good law clerks. With two law clerks and an administrative assistant the first thing I look for is chemistry. The way I interview is that we look at the applicant’s background, the credentials from law school, any other life experience in there, not just law, what they did while they were in law school, did they intern any, then we have those sent up to the existing law clerks and to the administrative assistants and let them look through without talking with each other, and it’s amazing [01:22:41 how–. Many] times we’ll narrow it down to about three or four and then we’ll have those people come in for interviews. 

The way I do interviews, we’ll schedule at 10:00 and the candidate will come in and sit with Mary Maney and talk, knowing that Mary knows that I’ll, in about ten minutes, start the process, but just chatting. Then the candidate comes in and we chat about the work, the expectations, about the privacy, about the confidentiality, about any questions that they may have, and then I have a little writing sample, no research involved because pen to paper doesn’t always translate from grades in law school or other. If they have had prior experience in the federal court clerking or circuit court clerking or interning I make those contacts, but I talk with them and then they do this little–. I’m not worried about–. It’s a case that could go either way. It’s one that, if we heard it, there would probably be a dissent and two in the majority and one in the dissent. It’s very close. My only requirement is to see how they put what’s in their mind on paper in a legible manner that’s cohesive and understandable, and you can separate the wheat from the chaff in many cases from very bright people who just don’t write all that well, which is amazing because that’s what the exams are about. 
Then I take them up to each of the other law clerks and they will sit down with each law clerk. The law clerks will tell them what they do, how they do it, what the workload is, what my expectations are, so that the individual can have the reality of the person who’s currently doing the job: do you have to work weekends and long nights or is there some schedule. Then that clerk will take [the candidate] to the other clerk and the other clerk goes through the same thing. Then after everybody leaves we get together, 
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because they see things that I would never see. 
CNA: What are some of the things that they would see?

WSF: Personality, can you get along in this small office, because in a small office with four people you’ve got to have people who can take over if somebody’s sick, that can deal with Mary Maney and with me and with each other in a collegial way, and sometimes you might have in that group a person who might be a little bit better writer or have a different background but when you come back to what will be–. We’re going to spend a lot of time with each other and we’re going to be in tough cases and I want that harmony to be there so that even if we disagree–. The law clerks and I fuss all the time. I just tell them they don’t have life experience, they didn’t understand what was really going on, and they say, “No, you’ve got too much life experience and it’s too old.” [Laughs] But to have that freedom of dialogue that we can come to good decisions, so that’s [how the] chambers work and that’s how we hire people to come to the chambers.
CNA: Do you think that your process is similar to your colleagues’?

WSF: You know, you really don’t know. Each chambers has a different set-up, I’ve learned over the years, and I’ve learned from other chambers, particularly from when I was first [on the court], what they did to try to emulate. Remember I had two people who had already worked on the court but I liked to see what other people were doing, how they handled the cases, how they handled assignments with law clerks. In the Court of Appeals cases are assigned randomly. If there is a panel case it’s Felton, Frank, and Humphreys. The first case that’s matured to be heard is going to go to Felton, not because I’m the chief judge but I’m first alphabetically, then to Frank, and then to Humphreys, until we have a full panoply of cases for that panel. There’s nothing mysterious about it. We always accuse our scheduling clerk, Deborah [Uitvlucht] -- who’s just wonderful and does scheduling of panel hearings and telephone conference calls, just a great individual with a perfect personality for it – we always accuse Deborah. We call in and say, “What did I do wrong that you’ve given me this enormous case with five bankers’ boxes full of records and transcripts and stuff?” But it’s all random and it makes it easier for us to get the cases in and makes it easier for us to just not be considered specialists because we’re given favorite cases that we’ve asked the clerk’s office to send us. 
Each judge must sit with every other judge at least once a year, [and] we have four courthouses [and] you’ve got to sit in each of the four courthouses. So [sitting in] each of the regions and with the other judges at least one time during the course of the year tends to do two things: it prevents us, as a statewide appellate court, from being parochial, having people do the same judges, same region, all the time, and it gives us a better idea of how the law is being applied around the state. For a panel opinion it has to be reviewed by every other judge for comment. There may be a dissent, may be a concurrence. It has to be reviewed by the two court reporters. If it’s criminal, Ron Bacigal, civil, Peter Swisher, out at the University of Richmond, for just advice if we’re going way off the deep end or the trend in the country is going otherwise, but just private assessments that they can give us. 
Then if it’s a published opinion before it’s released it has to be reviewed and commented on by every other judge of the court. Why do we do that? Well we’ve got the same case out here in Roanoke that’s being heard in Chesapeake, same factual situations, first time the statute is being considered. Well, one may have better lawyering than another. Maybe we want to do the published opinion out there. Maybe this is a different twist that is going to be okay that it’s not decided by the same people. So the system that we have is very good at keeping us collegial, even though we’ll disagree and disagree strongly about things.

CNA: When you first came on the court did you feel as if you had certain 
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advantages because of your teaching career in the law school, because of your political experience, or do you feel like you had disadvantages because you had not served as a judge before?

WSF: Both, as you might expect. Not having served as a trial judge, the trial judges are where the action in the law is. They’re seeing people, they’re hearing them, they’re seeing smirks, the jurors are doing things, they see the lawyers, they know how the lawyers are behaving; we just get a cold record. [Laughs] So lacking that experience oftentimes, the rule is that, you know, if any rational fact-finder could conclude from the evidence presented that fact existed, it’s over with. But if that person who’s seeing and hearing and making those judgments calls we give great deference to, even though, looking at the black and white print, we would say: boy, this seems to be much stronger. But we don’t know whether that person was head down or, you know, whatever else is going on, was a smart aleck. The trial judge has seen all of that. So we give great deference to the trial judges. If those who have been a trial judge have been there they remind us of that. For those who–. We have two people who are very, very good judges on the court, Bob Humphreys and Bill Petty, both of whom were career prosecutors. They see things that we don’t see. They’ve been in the trial; they see things that we may not catch on a panel, but because of that experience–. It’s again the commingling of all those different background experiences that makes this appellate court very good. 
We’ve had people who’ve done government work, you know, like me. I’m the only fulltime professor that’s currently on the court. But the backgrounds are just wonderful, I think. I mean it makes it good decision-making from a variety of experiences. I felt a little bit uncomfortable because I’d done tons of moot courts, because law schools do moot courts all the time, and judging moot courts, but the advocacy in the briefs is very important. Oral argument is where you can do some good but if you’ve had bad briefs, so the written word is going to be more important to me and then the oral argument’s going to simply, for me, be: let me see if I can clear up that one iffy in my mind, and the lawyer’s there who, often, tried the case. 
One of my favorite stories is a pro se litigant who was up in Arlington County and there he had been stopped by a park ranger. The pro se was riding a motorcycle in excess of the speed limit and he was pulled over by the park ranger. His argument was the park ranger had no authority to arrest him on the interstate because it was beyond his jurisdiction, and he lost in the trial court and he appealed to us and came before us as a pro se litigant. We had pictures of the motorcycle, we had pictures of everything, and the attorney general said clearly that he had concurrent jurisdiction here, and then this pro se litigant came up. What I do with pro se litigants – as chief judge I preside over every panel I sit on – is I explain the rules: “You’re going to have fifteen minutes. You don’t have to use all of it. You can use some of it and then the other side has fifteen minutes and if you want to have a rebuttal. We’ve got these timers up here and they’re going to tell you: if you’re green you’re okay, if it’s yellow you’re into your rebuttal time, if it’s red you’ve got to stop talking. But that’s the rules we’ll play by, and do you have any questions?” [and] they usually don’t. 

But he got up and did his piece and then when we went down, and our practice is – for two reasons, and I’ll explain those. Our practice is after oral arguments in the panel we come down off the bench and shake hands with the attorneys or pro se litigants and we thank them for their argument, because this is justice. We’re thanking them for 
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coming to us to solve the case in this manner, and it also gives us a little break before the next case. But when I got down there and I said, “On your photograph, on your motorcycle it said ‘RVN.’” He kind of looked at me. I said, “When?” and he said the two periods. I said, “What unit?” and he said, “Fifteenth Marine Expeditionary Unit, Vietnam.” I saluted him and we went on. Those are some of the neat moments you get, and he won, by the way, [Laughs] by a unanimous panel decision. But you see humanity in the courtroom, and my point is that we as judges have to continue to remind ourselves that that’s another citizen who’s come for a peaceful resolution of a dispute and you never know who’s going to be there. Here’s a guy, Fifteenth Marine Expeditionary. They were in the depths of the Vietnam jungles, and he was over there twice, as a Marine. So, my job is to see not only that his job, after he’s fought for it, is fairly treated but everybody who comes in that courtroom should be treated fairly. 
CNA: Have you ever had a case that you vehemently disagreed with the other two judges about?

WSF: Sure.


CNA: Are there any that stick out in your mind that you would like to share?


WSF: Not really, because the volume of cases–. Seriously, the volume of cases, if I could I would tell you, but the cases come through and we are hearing so many cases. This one I remembered for that particular reason, but there are others that just – good advocacy on both sides. The Haynesworth case was well presented on the writ of actual innocence. We’ve had some other cases that are in that area that are just–. We recently did a case where the two lawyers were Charles Cosby and Virginia Tyson], two very, very good appellate lawyers. It could not have been–. You know, we decide the case but the advocacy was superb. I will remember those cases. I won’t remember the names of the cases but I’ll remember the lawyers who tried the cases and the help that they gave us, because it’s going to be a close case in the opinion.


CNA: What is the volume like of the case–? I should say what is your caseload like per week, on average?


WSF: Well, a week is not a good measure. [The measure is that] you have panels. Every judge has seven panels except the chief judge who has six panels. When we have a full docket for a panel for cases there will be eighteen merit cases, that is eighteen full appeals, and they can be anywhere from nuclear power plant regulatory of the waste water, or air quality control, or an equitable distribution case with multimillion dollars, to capital murder cases in which the death penalty was not imposed. The gamut is so wide, workers’ comp that are very complex cases as to who the payer is to the insurance company; just the commercial cases get crazy. So they are very difficult cases and you get to a panel when those cases are there and because they demand so much you concentrate on [01:39:10] But after two months you remember the name of the case and what the issue was but you, in the meantime, are just–. I tell the new judges when they come to the court, when I first greet them, “Just think of standing in a river stream. The cases are going to keep coming at full rate and you can’t let the dam begin because you’ll never recover.” 
I get the stats every month as to the time from which the case was sent from the clerk’s office to the judges’ chambers, and we have, as a matter of policy, a rule that from the date of the panel hearing it must be released within sixty days, and when I go to the 
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Council of Chief Judges meeting of people who are on these courts around the country they can’t believe we’re moving cases so fast. But we do our work so that when we get to the oral argument we’ve narrowed, we’ve got pretty much of a sense, so we get the opinions out fairly quickly. If there is somebody that is sixty days they get a letter from the principal. So I get the stats for each judge and I’ll say, you know, “Can you give me the status of the case and when you anticipate it being filed?” because what we do know is slow justice is not necessarily good. People, by the time they get to the appellate court, have been fighting a long time. We need to do our job so that people can adjust their lives accordingly and move on in life, not continue to sit on till we get it exactly right. 
Those letters go out–. When I first came to the court with those eighteen merit cases, and those are those very complex cases, each panel, and twenty-four writ cases. A writ case is when the petition for appeal in a criminal case has been denied and the individual wants to have it reviewed by three judges, any one of whom can send it on to a merit panel. Those were twenty-four. So twenty-four and eighteen is a lot of work for six times a year, seven times a year, and then if we’re hearing cases en banc, which is every other month, and that’s when all eleven of us sit and we have to make a decision as those cases come to us. Original jurisdictions and writs of actual innocence, those things are very, very, very complex, I mean just unbelievably complex because they’ve come through a period of years and a lot of good lawyers involved in them. Work is steady. 
Recently the trend of filings has been somewhat down. We’re not sure what that phenomenon has been. One theory is that we’ve decided most of the major issues so appeals are not going to be there. Civil appeals come to us as matter of right, no petition, but then we have summary affirmance so we can reject them without any hearings. Is it because in criminal there are increasing plea agreements, not real trials, where people can, you know, where the evidence is strong and there just simply needs to be a resolution of it and they will enter a plea of guilty to lesser crimes or whatever and those cases are not coming to us. The economy may have something to do with it. A lot of people didn’t get divorced for a long time, couldn’t afford to, because they had a house, two incomes. We can live in separate bedrooms or do whatever but it’s just too expensive to go through that property division. I have the primary belief that we’ve settled so many issues that lawyers, you know, “It’s going to be costly, we’ll do it, but that issue’s been settled,” has some impact. I think people in civil cases, regulatory cases, a lot of what may be happening there is mediation. It’s faster to resolve that issue through mediation than it is to enter the court system. Criminal cases, we used to laugh [because] some prosecutors would charge, we would say, everything except “creeping with the intent to crawl,” you know, a litany of charges arising out of one event. Now prosecutors are charging far differently, not trying to continue to charge everything under the sun, because if a person is convicted of an offense with no parole and truth in sentencing they pretty much know where it’s going to go. 

CNA: You were selected by your peers as the chief judge, and I was wondering is this something that took you by surprise?


WSF: It was, because it was very early. I came on the court on 2002 and was first elected in 2004. Yes, it was. It was very much of a surprise. I told the then-chief judge, Johanna Fitzpatrick, I wasn’t really prepared to do that and she said, “Oh, nonsense!” 
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[Laughs] So I learned, and part of what – and I can say this clear to everybody – the chief judge has a lot of authority and a lot of decisions that only, by statute, the chief judge can make. We’ve got a wonderful clerk’s office. We’ve got a wonderful chief staff attorney’s office. We’ve got such a good, strong support group that you can’t be wrong by yourself, and you get great guidance from the other judges, whether it’s administrative activity or whether or not it’s a decision in a case, that peer review. So the chief judge has a lot of ancillary responsibilities: judicial council, the judicial conference, executive committee. You’re constantly on committees representing the court. But to say that, you know, it was surprising, but once you start doing it you realize that with the support group you have, both internally within the court, strong support group – and we don’t always agree on things. It may be a majority vote that a decision is made. But you’ve got good, strong support, and when you’ve got the staff attorney’s office and the clerk’s office and the quality of the work that they do, for too little pay but is absolutely remarkable, and that’s why when I came to be a chief judge it took but a very short time to appreciate: you can make a decision but it’s not blind. You’ve got competing interests that narrow it to: okay, you’ve got to make a decision. But that strong support group is unbelievably good on this court. 

CNA: Why do you think they selected you?


WSF: There are several theories, [Laughs] one that they were fighting among themselves so bad they just said, “Get the new guy.” [Laughs] That’s one theory I have, and the other is, you know, for whatever reason I’d been around a little bit doing something far differently so from an administrative standpoint I might be able to do that work and, again, you can’t be wrong all by yourself, and with the clerk’s office, prior decisions, what have you done in previous cases, or picking up the phone and calling more experienced judges and saying, “Give me your best thoughts on the issue.” You can learn so much from your colleagues once you get the job. It’s a good group to be with.  

CNA: I have two final questions. The first one is, looking back over your vast experiences, growing up, college experiences, military, private practice, political, law school experiences as well as on the court, what do you value the most? Of all these different experiences what has impacted or transformed you the most?


WSF: Difficult question, as you understand, but it’s the necessity of listening, and listening with an unrebutting mind, and evaluating, being able to rely on other people with differing opinions – who will deal with you directly and not try to please you – as resources, so that you can make the best decision. Are they always the right decisions? Surely not. We all make mistakes. But it’s using the resources that are available to you before you make any major decision, I think is the most important thing.


CNA: And the last question, what are you most proud of?


WSF: That I have reached this stage in life. I’ve had remarkable experiences that I would never, ever have dreamed of. Being able to, I hope, contribute to the wellbeing of 
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the rule of law, and to feel comfortable that those who will come after me will continue to improve what we have. 


CNA: Thank you so much.


WSF: Thank you. 
END OF INTERVIEW
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